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Pursuant to Section 505(b)(2) of the Clean Air Act, 42 USC § 7661d(b)(2), and 40 CFR §
70.8(d), WildEarth Guardians (hereafter “Petitioner”) hereby petitions the Administrator of the
U.S. Environmental Protection Agency (“EPA”) to object to the issuance of the January 1, 2010
Title V operating permit (hereafter “Title V Permit”) issued by the Colorado Department of
Public Health and Environment, Air Pollution Control Division (“Division’) for Public Service
Company of Colorado doing business as Xcel Energy (hereafter “Xcel Energy”) to operate the
Pawnee coal-fired power plant located in Morgan County, Colorado. See Exhibit 1, Public
Service Company of Colorado, Pawnee Station Title V Permit, Permit Number 960PMR 129
(January 1, 2010).

WildEarth Guardians hereby petitions the Administrator to object to the issuance of the
Title V permit due to its failure to assure compliance with prevention of significant deterioration
(“PSD”) requirements under the Clean Air Act, to require sufficient periodic monitoring to
ensure harmful levels of particulate matter are not released from the smokestack of the power
plant, to limit and sufficiently monitor fugitive particulate emissions, to limit toxic air emissions
in accordance with section112(j) of the Clean Air Act, and to ensure that carbon dioxide
emissions are appropriately limited in accordance with the Clean Air Act.

INTRODUCTION

The Pawnee coal-fired power plant is a major stationary source of air pollution located
near Brush, Colorado. The power plant consists of one 547 megawatt coal-fired boiler that
generates steam to produce electricity. In the process, the power plant releases massive amounts
of air pollution that is known to be harmful to public health and the environment. According to
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the Technical Review Document (“TRD”) for the Title V Permit and data from the EPA’s Acid
Rain Program Database, the Pawnee coal-fired power plant annually releases:

* 4,595 tons of nitrogen oxides (“NOy”);

* 13,217 tons of sulfur dioxide (“SO,”);

¢ 598.62 tons of carbon monoxide (“CO”);

* 73.71 tons of volatile organic compounds (“VOCs”);

¢ 153.91 tons of particulate matter less than 10 microns in diameter (“PM;;”);
e 20.3 tons of hydrochloric acid;

* 360 pounds of mercury, a potent neurotoxin; and

See Exhibit 2, Technical Review Document for Renewal/Modification of Operating Permit
960PMR129 (Revised September 2009) at 26-27 and Exhibit 3, 2008 Emissions Data for
Pawnee Station from EPA Acid Rain Program Emissions Database (Last Accessed February 19,
2010). Furthermore, according to data submitted to the EPA’s Acid Rain Program, in 2008 the
Pawnee plant annually releases 3,837,802 tons of carbon dioxide, a greenhouse gas that is
fueling global warming.

The Division submitted the proposed Title V Permit for EPA review on November 9,
2009. The EPA’s 45 day review period ended on December 24, 2009. To the best of
Petitioner’s knowledge, the EPA did not object to the issuance of the Title V Permit for the
Pawnee coal-fired power plant. Since that time, the Division has issued a final Title V Permit,
dated January 1, 2010. This petition is thus timely filed within 60 days following the conclusion
of EPA’s review period and failure to raise objections.

This petition is based on objections to the permit raised with reasonable specificity during
the public comment period. To the extent the EPA may somehow believe this petition is not
based on comments raised with reasonable specificity during the public comment period,
Petitioner requests the Administrator also consider this a petition to reopen the Title V Permit for
the Pawnee coal-fired power plant in accordance with 40 CFR § 70.7(f)." A permit reopening
and revision is mandated in this case because of one or both of the following reasons:

1. Material mistakes or inaccurate statements were made in establishing the terms and
conditions in the permit. See 40 CFR § 70.7(f)(1)(iii). As will be discussed in more
detail, the Title V Permit for the Pawnee coal-fired plant suffers from material mistakes
in violation of applicable requirements, etc.; and

o

The permit fails to assure compliance with the applicable requirements. See, 40 CFR §
70.7(H)(1)(iv). As will be discussed in more detail, the Title V Permit for the Pawnee
coal-fired power plant fails to assure compliance with several applicable requirements.

' To the extent the Administrator may not believe citizens can petition for reopening for cause under 40 CFR §
70.7(f), Petitioner also hereby petitions to reopen for cause in accordance with 40 CFR § 70.7(f) pursuant to 5 USC
<2

§ 555(b).



PETITIONER

Petitioner WildEarth Guardians is a Santa Fe, New Mexico-based nonprofit membership
group dedicating to protecting and restoring the American West. WildEarth Guardians has an
office in Denver and members throughout Colorado. On July 3, 2009, Petitioner submitted
detailed comments regarding the Division’s proposal to renew the Title V Permit for the Pawnee
Station. See Exhibit 4, WildEarth Guardians Comments on Proposed Title V Permit (July 3,
2009). The objections raised in this petition were raised with reasonable specificity in comments
on the draft Title V Permit. As will be explained in more detail, to the extent that objections may
not have been raised with reasonable specificity in comments on the draft Title V Permit, this
was due to the fact that it was either impracticable to raise such objections during the public
comment period or the grounds for such objection arose after the public comment period.

Petitioner requests the EPA object to the issuance of Permit Number 960PMR 129 for the
Pawnee coal-fired power plant and/or find reopening for cause for the reasons set forth below.

GROUNDS FOR OBJECTION

1. THE T1TLE V PERMIT FAILS TO ASSURE COMPLIANCE WITH PSD REQUIREMENTS

A Title V Permit is required to include emission limitations and standards that assure
compliance with all applicable requirements, including requirements under the Clean Air Act’s
Prevention of Significant Deterioration (“PSD”) program, at the time of permit issuance. See 42
USC § 7661c(a); 40 CFR § 70.6(c)(1). In this case, evidence indicate that PSD requirements are,
in fact, applicable to the Pawnee power plant and that the facility is currently in violation of PSD
requirements. Despite this, the Title V Permit fails to both assure compliance with PSD and to
bring the Pawnee power plant into compliance with PSD through a compliance plan.

Pursuant to Part C of the Clean Air Act, the Colorado State Implementation Plan (“SIP”)
requires that no construction or operation of a major modification of a major stationary source
occur in an area designated as attainment without first obtaining a permit under 40 CFR § 51.166
and the Colorado SIP. See 40 CFR § 51.166(a)(7)(iii) and the Colorado SIP, 5 CCR § 1001-5,
Part D. The Colorado SIP further prohibits the operation of a major stationary source after a
major modification unless the source has applied Best Available Control Technology (“BACT”)
to control emissions of harmful air pollutants. See 40 CFR § 51.166(j) and the Colorado SIP, 5
CCR § 1001-3, Part D, Section VI.A.1.b.

The Pawnee coal-fired power plant is a major stationary source within an area classified
as attainment for all criteria pollutants. According to information from Xcel Energy, the plant
underwent major modifications between 1994 and 1997 without first obtaining the required PSD
permit. These modifications have resulted in unpermitted and uncontrolled emissions of
significant amounts of SO, NO, and PM,¢. In response to this information, on June 27, 2002
the EPA issued a notice of violation (“NOV™) to Xcel Energy regarding violations of PSD under
the Clean Air Act at Pawnee coal-fired power plant. See Exhibit 4 at Exhibit 1, EPA Notice of
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Violation to Xcel Energy (June 26, 2002). This NOV and the underlying violations have yet to
be resolved. For more than fifteen years, and likely longer, the plant has operated and continues
to operate in a state of noncompliance with the PSD provisions of the Clean Air Act and the
Colorado SIP.

Accordingly, the Division was both required to prepare a Title V Permit that includes
PSD requirements, including BACT requirements, and to include a compliance plan to bring the
facility into compliance in accordance with 42 USC §§ 7661b(b) and 7661c(a) and 40 CFR §
70.6(b)(3). Unfortunately, the Division failed to do so. Accordingly, the Administrator must
object to the issuance of the Title V Permit for the Pawnee coal-fired power plant. Evidence of
noncompliance with PSD requirements and the failure of the Title V Permit to ensure
compliance with applicable requirements are as follows:

A. EPA Issuance of a Notice of Violation Constitutes a Finding of Noncompliance
The EPA NOV issued to Xcel Energy on June 26, 2002 states:

Xcel violated and continues to violate Clean Air Act, Part C: Prevention of Significant
Deterioration of Air Quality (“PSD”), 42 U.S.C. §§7470 to 7492, and the permitting
requirements of Colorado Air Quality Control Commission Regulation No. 3, Part B,
IV.D.3 and 40 C.F.R. §52.21, by constructing and operating modifications at the Pawnee
Station...without the necessary permits and by constructing and operating without the
application of BACT required by the Colorado SIP.

Exhibit 4 at Exhibit 1 at 5. The 2002 NOV establishes that the EPA conclusively found that the
Pawnee coal-fired power plant was in violation of PSD requirements..

Indeed, the 2002 NOV is sufficient to demonstrate noncompliance with PSD for the
purposes of a Title V Permit. In a situation very similar to the situation regarding the Pawnee
NOV, the Second Circuit held that an NOV is sufficient to demonstrate noncompliance with
PSD for the purposes of the Title V permitting program. See NYPIRG v. Johnson, 427 F.3d 172,
180 (2nd Cir. 2005). In NYPIRG v. Johnson, the Second Circuit Court of Appeals recognized
that “to issue a NOV, the Administrator must first find a source in violation of an applicable plan
or permit.” Id. at 181. The court further reasoned that in issuing an NOV, a permitting authority
had determined that PSD requirements “are, indeed, applicable.” Id. The court held that the
issuance of an NOV by the State of New York constituted a finding of noncompliance with PSD
requirements and that the EPA was required to object to the issuance of a Title V permit that
failed to ensure compliance with PSD. Id. at 186.

According to 42 USC § 7413(a)(1), the EPA Administrator shall issue a notice of
violation when he finds “that any person has violated or is in violation of any requirement or
prohibition of an applicable implementation plan or permit.” The statute clearly states that an
NOV is issued by the EPA only after making a finding of a violation, or a finding of
noncompliance. Further, because the EPA, rather than the stated, issued the NOV, it is even
more clear here than in the NYPIRG case that the NOV constitutes a sufficient finding of
noncompliance.



The Tenth Circuit has not yet addressed the sufficiency of an NOV as legal proof of
noncompliance with PSD requirements under Title V. Only one circuit has issued a holding in
conflict with the Second Circuit position on NOVs. See Sierra Club v. Johnson, 541 F.3d 1257
(11" Circuit 2008). The reasoning in NYPIRG v. Johnson, however, applies to the facts here
regarding the Pawnee NOV. This reasoning mandates that in this case, the Title V Permit ensure
the Pawnee coal-fired power plant complies with PSD. The Title V Permit fails to ensure
compliance with PSD in light of the EPA’s finding of noncompliance, and therefore the
Administrator must object to its issuance.

B. Major Modifications Have Occurred at the Pawnee Plant, Triggering PSD

Even if the EPA rejects WildEarth Guardians’ contention that an NOV constitutes a
finding of noncompliance, at a minimum the NOV shows clear evidence of a valid suspicion of
noncompliance. This valid suspicion is confirmed by actual documents from Xcel Energy that
demonstrate major modifications occurred at the Pawnee coal-fired power plant without prior
approval under PSD. Indeed, Xcel’s own records confirm that at least two major modifications,
likely more, were made to Pawnee during the 1990s:

(1) Reheater redesign and replacement.
An Xcel Capital Project Summary Sheet submitted July 7, 1993 states that:

The top bank plus all 256 reheater assemblies in the two middle banks will be replaced
during the planned ten-week outage in 1994. . . In addition to replacing the assemblies,
we will upgrade some of the material used, and change some of the manufacturing
methods to prevent further similar damage in the past and prolong the life of the new
assemblies. The reheater assemblies will also be redesigned so as to prevent the
excessive pluggage currently seen.

See Exhibit 4 at Exhibit 2. The Pawnee Planned Outages data shows that there were planned
outages for “major turbine overhaul (720 hours or longer)” between 9/30/1994 and 12/31/1994.
See Exhibit 4 at Exhibit 3. EPA operations data from 1994 shows that Pawnee reported zero
hours of operation during the months of October and November, and only 284 hours in
December. See Exhibit 4 at Exhibit 4. Together, these documents confirm that the 1994
modification noted in the NOV did occur. Further, the fact that Pawnee shut down operations for
ten weeks is a strong indication that this modification was not routine maintenance or repair.

(2) Upgrade of condenser tubes.

An Xcel Request for Specific Appropriation dated July 10, 1996 states that $4.5 million
in emergency funding was allocated for the new condenser tubes. See Exhibit 4 at Exhibit 5. It
goes on to state that ““The project will be completed during the January 4 through March 2, 1997
outage.” See Exhibit 4 at Exhibit 6. Pawnee Planned Outages data shows that there were
planned outages for “major turbine overhaul (720 hours or longer)” between 2/28/1997 and
4/30/1997. See Exhibit 4 at Exhibit 3. EPA operations data from 1997 shows that Pawnee



reported 168 hours of operation in February, zero hours in March, and 249 hours in April. See
Exhibit 4 at Exhibit 7. Together, these documents confirm that the 1997 modification noted in
the NOV did occur. Further, Xcel referred to this modification in its own documents as “major.”

The NOV explained that these modifications did not fall within exemptions for “routine
maintenance,” “increased hours of operation,” or “demand growth” set forth at 40 CFR § 51.166.
The NOV concludes that “Each of the modifications resulted in a net significant increase in
emissions for SO,, NOy, and/or PM as defined by 40 CFR §§ 51.166(b)(3) and (23) and
Colorado SIP Rules at Air Quality Control Commission (“AQCC”) Regulation No. 3, Part A,
[.B.59 and Part A, I.B.37.” Because these were modifications resulting in net significant
increases of criteria pollutants, a PSD permit was required to be obtained before those
modifications occurred. Xcel did not obtain such a PSD permit for the Pawnee coal-fired power
plant, in violation of the Clean Air Act.

(3) Other modifications

Xcel’s records also provide evidence of other modifications undertaken during the past
twenty years. During April through June of 1989, there were planned outages for a “major
turbine overhaul.” See Exhibit 4 at Exhibit 8. In April of 1998, there was a planned outage for a
“major boiler overhaul.” Exhibit 4 at Exhibit 3. In March of 2000, there was another planned
outage for a “major boiler overhaul.” See Exhibit 4 at Exhibit 9.

Even if the EPA believes the NOV is not sufficient to constitute a violation of the PSD
requirements, the evidence of modifications listed above must be dealt with under the PSD
provisions of the Clean Air Act and the Colorado SIP, and accordingly through the Title V
Permit for the Pawnee coal-fired power plant. Xcel clearly made at least two modifications to
the Pawnee coal-fired power plant. Modifications clearly resulted in significant emissions
increases, not only as reported in the NOV but also reported by Xcel Energy to the EPA’s Acid
Rain Program. See table below.

Annual SO; and NO, emissions at Pawnee Coal-fired Power Plant.
See Emissions Data Attached as Exhibit 5.

Year SO- Tons NO, Tons
1995 15374.0 4869.0
1996 11633.4 3529.0
1997 13928.7 3817.8
1998 15325.6 | 3906.1 |
1999 16665.8 5319.7
2000 14678.1 4892.4 |
2001 17030.9 5845.4 |
2002 14832.6 45917
2003 16703.0 | 5369.0
2004 12549.6 4514.6




2005 11248.1 | 3668.1
2006 13072.5 | 4602.7
2007 14126.5 | 44153
2008 13217.2 | 4595.2

The amount of SO, emissions considered significant is 40 tons per year. 40 CFR §
51.166(b)(23). The amount of NOy emissions considered significant is 40 tons per year. Id.
Emissions data from the EPA shows that after the identified second modification (1997-1998),
there occurred an SO, increase of 1396.9 tons and a NOy, increase of 88.3 tons annually. Thus,
both significance thresholds were met after the 1997 modification. While data immediately
~ before the 1994 modification is not available on the Clean Air Market website, the NOV claims
that the 1994 modification did result in significant emissions increases. PMjq emissions of 15
tons per year are also considered significant under the regulations. 40 CFR § 51.166(b)(23).
The NOV claims that a significant PM emission increase also occurred at Pawnee.

Given that Pawnee 1s currently in violation of PSD requirements, the Division was
required to ensure the Title V Permit assured compliance with PSD and included a compliance
plan to bring the Pawnee coal-fired power plant into compliance with PSD. These applicable
requirements, however, are missing from the Permit, in violation of 42 USC § 7661c(a) and 40
CFR § 70.6(c)(1), and the Administrator must object to its issuance.

C. The Division’s Response to Wild Earth Guardians’ Comments Fails to
Demonstrate that PSD is not an Applicable Requirement or that a Compliance
Plan was not Required

WildEarth Guardians commented that the Division had a minimum responsibility to
respond to significant comments regarding noncompliance with PSD as demonstrated by the
2002 NOV. Xcel Energy’s own reports providing evidence of major modifications, and
emissions data from the EPA. In accordance with prior Title V Petition rulings from the
Administrator, WildEarth Guardians commented that the Division was required to “‘provide the
basis (e.g., citing to current or historical evidence, or the lack thereof) that supports its
conclusion that PSD/NSR’ was or was not applicable in relation to the aforementioned
modifications. See In the Matter of CEMEX Inc., Petition No. VIII-2008-01 (April 20, 2009) at
10.” Exhibit 4 at 5. Unfortunately, the Division failed to respond in this manner.

In fact, while the Division agreed that the documentation provided by WildEarth
Guardians “reflects that the reheater design and replacement and condenser tube upgrades
occurred in the years noted in the EPA NOV,” the Division provided no basis for concluding that
these modifications did not trigger PSD requirements. See Colorado Air Pollution Control
Division Response to Comments from WildEarth Guardians on Draft Pawnee Title V Permit
(November 6, 2009) at 6-7, attached as Exhibit 6. While the Division implies that it may not
believe the reheater design and replacement and condenser tube upgrades constituted physical
changes or changes in the methods of operation and/or led to significant net emissions increases
using the actual to potential test, the Division neither provides nor points to any explanation,
information, or analysis demonstrating that the reheater design and replacement and condenser
tube upgrades did not constitute physical changes or changes in the methods of operation and/or



lead to significant net emissions increases. Jd.> Although the Division states that “the fact that
the [reheater redesign and replacement and condenser tube upgrades] projects took place does
necessarily indicate that a major modification occurred,” this is not responsive to WildEarth
Guardians’ comments and fails to demonsirate that the reheater redesign and replacement and
condenser tube upgrades did not constitute major modifications of the Pawnee coal-fired power
plant. /d. at7.

The only seemingly conclusive response provided by the Division on this issue is as
follows:

PSCo. [Public Service Company of Colorado] and EPA have disagreed on these issues,
and EPA has not taken any further action on the 2002 NOV. As is customary, since these
projects are addressed in EPA’s NOV, the Division used its enforcement discretion and
did not file a parallel investigation.

Exhibit 6 at 7. However, this response fails to provide any basis (e.g., citing to current or
historical evidence, or the lack thereof) that supports its conclusion that PSD is not an applicable
requirement with regards to the reheater redesign and replacement and condenser tube upgrades
modifications cited by WildEarth Guardians in its comments. Simply because the Division has
exercised enforcement discretion does not absolve the agency from performing its duties under
Title V of the Clean Air Act. Furthermore, simply because the Division has chosen not to
enforce PSD requirements with regards to the reheater redesign and replacement and condenser
tube upgrade identified by WildEarth Guardians, does not mean that PSD is not an applicable
requirement at the Pawnee coal-fired power plant. Title V of the Clean Air Act is clear that a
Title V Permit must assure compliance with applicable requirements and that where a source is
in violation of an applicable requirement, a compliance plan must be included in the Title V
Permit to bring the source into compliance. See 42 USC § 7661c(a). Neither the Division nor
the EPA have the discretion to ignore this statutory duty.

Similarly, in its response to comments, the Division provides no basis for concluding the
other modifications, namely the turbine and boiler overhauls, identified by WildEarth Guardians
do not demonstrate that PSD requirements were triggered at the Pawnee coal-fired power plant.
Citing the evidence provided by WildEarth Guardians, the Division provided a number of
inconclusive statements, none of which actually support the Division's assertions and appear to
form a rational basis for the Division’s ultimate conclusion. For instance, the Division simply

? The Division possibly implies that the reheater redesign and replacement and condenser tube upgrades constitute
“routine maintenance, repair and replacement.” and therefore are not considered a “physical change or change in the
method of operation, or addition to, a major stationary source.” See Exhibit 6 at 7. However, there is no basis
provided for this implied conclusion, no explanation provided that supports such an implied conclusion, and it is
unclear whether the Division is or is not actually asserting that the modifications identified by WildEarth Guardians
constitute routine maintenance. lmportantly, the Division did not analyze the reheater redesign and replacement and
condenser tube upgrades in accordance with the standards at 40 CFR § 52.21(cc) or 40 CFR § 51.166(y) to
determine whether these modifications in fact constitute routine maintenance, repair, and replacement. Regardless,
WildEarth Guardians provided information demonstrating that the reheater redesign and replacement and condenser
tube upgrades did not constitute routine maintenance, repair, and replacement. See Exhibit 4 at4. In concluding
that PSD is not an applicable requirement at the Pawnee coal-fired power plant, the Division, at a minimum, failed
to respond to this information. :



claims that, “the turbine and boiler overhauls may not constitute modifications,” asserting it is
“common practice within the utility industry to conduct maintenance work on boilers and
turbines during planned outages on a routine basis™ and that such activities “would generally be
considered routine, maintenance and repair.” Exhibit 6 at 7. Amazingly, rather than analyze
whether the specific turbine and boiler overhauls identified by WildEarth Guardians constitute
routine maintenance in accordance with the standards at 40 CFR § 51.166(y), the Division
simply infers that the overhauls are routine, asserting, “the fact that exhibits 3, 8 and 9 [of
WildEarth Guardians’ comments] indicate that such activities have occurred frequently over the
time periods addressed in the exhibits support the inference that these activities are routine.” Id.

These responses, however, provide no conclusive basis as to whether the turbine and
boiler overhauls identified by WildEarth Guardians do or do not constitute major modifications
and ultimately fail to support the Division’s conclusions. Simply because the turbine and boiler
overhauls “may not” constitute modifications, does not mean they do not constitute
modifications, as the Division implies. And simply because maintenance work on boilers and
turbines may constitute routine maintenance does not mean that the turbine and boiler overhauls
identified by WildEarth Guardians in fact constitute routine maintenance. Furthermore, it is
disconcerting that the Division would rely on an “inference,” and not a reasoned analysis based
on its own SIP and federal regulations, to provide a rational basis for its conclusion that PSD is
not an applicable requirement or that a compliance plan is not required to be included in the
Pawnee Title V Permit. The Division cannot issue ofthand, unsupported “possibilities” or
“maybes,” or worse yet rely on inferences, to support regulatory findings under Title V of the
Clean Air Act.

The Administrator cannot uphold such “inferred” and obviously inconclusive
decisionmaking under Title V of the Clean Air Act and certainly cannot uphold the Division’s
response to comments as demonstrative of the applicability of PSD requirements to the Pawnee
coal-fired power plant. The Administrator must object to the issuance of the Title V Permit on
the basis of the Division’s failure to adequately respond to significant comments presented by
WildEarth Guardians.

I1. THE TITLE V PERMIT FAILS TO REQUIRE ASSURE COMPLIANCE WITH
PARTICULATE MATTER LIMITS APPLICABLE TO THE COAL-FIRED BOILER

Permitting authorities must ensure that a Title V Permit contain monitoring that ensures
compliance with the terms and conditions of the permit. See 42 USC § 7661c(c) and 70.6(c)(1).
Although as a basic matter, Title V Permits must require sufficient periodic monitoring when the
underlying applicable requirements do not require monitoring (see 40 CFR § 70.6(a)(3)(1)(B)),
the D.C. Circuit Court of Appeals has firmly held that even when the underlying applicable
requirements require monitoring, permitting authorities must supplement this monitoring if it is
inadequate to ensure compliance with the terms and conditions of the permit. As the D.C.
Circuit recently explained:

[40 CFR § 70.6(c)(1)] serves as a gap-filler....In other words, § 70.6(c)(1) ensures that all
Title V permits include monitoring requirements “sufficient to assure compliance with



the terms and conditions of the permit,” even when § 70.6(a)(3)(1)(A) and §
70.6(a)(3)(1)(B) are not applicable. This reading provides precisely what we have
concluded the Act requires: a permitting authority may supplement an inadequate
monitoring requirement so that the requirement will “assure compliance with the permit
terms and conditions.”

See Sierra Clubv. EPA, 536 F.3d 673, 680 (D.C. Cir. 2008). In other words, “a monitoring
requirement insufficient ‘to assure compliance’ with emission limits has no place in a permit[.]”
1d. at 677.

In this case, the Title V Permit fails to contain monitoring requirements that ensure
compliance with underlying particulate matter emission rate for the coal-fired boiler established
by the Colorado SIP. That emission rate, which is set forth in Section II, Condition 1.1 of the
Title V Permit, limits emissions of particulate matter to no more than 0.1 Ib/mmBtu from boiler .
See Exhibit 1 at 5. The underlying requirements establishing this particulate matter emission
limit, in this case the Colorado SIP at AQCC Regulation No. 1, Section IIT.A.1.c. (5§ CCR 1001-
3, Section III.A.1.c), do not require monitoring. Therefore, the Division was required to ensure
the Title V Permit contained sufficient periodic monitoring to assure compliance with the
particulate emission rate. The Division failed to do so, thus issuance of the Title V Permit is
contrary to Title V requirements and the Administrator must object. Petitioner raised with
reasonable specificity concerns over the failure of the Title V Permit to assure compliance with
particulate limits. See Exhibit 4 at 5-6.

A. The Title V Permit Does not Require Actual Monitoring of Particulate
Emissions

On its face, the Title V Permit is inadequate because it does not require actual monitoring
of particulate matter emissions. Section II, Condition 1.1 of the Title V Permit states that
compliance with particulate limits is demonstrated by “[m]aintaining and operating the baghouse
in accordance with the requirements identified in [Section II] Condition 8.1 and “conducting
performance tests annually in accordance with [Section [I] Condition 8.2.” Exhibit 1 at 6. None
of these conditions explicitly require monitoring of actual particulate matter emissions to ensure
compliance with the rate set forth in Section II, Condition 1.1 of the Title V Permit.

Indeed, Section II. Condition 8.1 relates only to the operation and maintenance of the
baghouse and states only that “The boiler baghouses shall be maintained and operated in
accordance with good engineering practices.” Exhibit 1 at 28. Compliance with this Condition
does not yield particulate matter data necessary to demonstrate compliance with the 0.1
Ibs/mmBtu emission rate set forth in Section II, Condition 1.1 of the Title V Permit.

Although the Division may believe that baghouse operation and maintenance can
substitute for actual particulate matter monitoring, this belief is unsupported in this case. While
compliance with Condition 8.1 may help to keep particulate matter emissions in check, neither
the Division, the TRD, nor the Title V Permit cite or otherwise disclose information showing that
compliance with Section II, Condition 8.1 will, with any level of certainty. ensure continuous
compliance with the quantitative 0.1 Ib/mmBrtu particulate matter emission rate. Adding to this,
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Section II, Condition 8.1 is vague and unenforceable. Because good engineering practices are
not defined in any specific way in the Title V Permit, it is impossible to understand what such
practices are and whether they will, in fact, be sufficient to assure compliance with the
particulate matter emission rate at Section II, Condition 1.1.

Furthermore, Section II, Condition 8.2 relates only to stack testing. See Exhibit I at 28-
29. Although the Condition requires stack testing for particulate matter emissions, it does not
actually require monitoring of particulate matter emissions to ensure compliance with the
emission rate set forth in Section II, Condition 1.1. Because the Title V Permit fails to require
actual monitoring of particulate matter emissions, it does not assure compliance with particulate
emission rates and therefore, the Administrator must object to its issuance.

B. Stack Testing is too Infrequent, Even if it Could Demonstrate Compliance

The Division may believe that stack testing under Section II, Condition 8.2 can substitute
for particulate matter monitoring, but this. too, is unfounded. For one thing, Section I,
Condition 8.2 only requires that stack testing occur annually, at most, but even allows less
frequent monitoring to occur. Thus, while the 0.1 Ibs/mmBtu emission rate applies continuously,
the stack testing requirement limits monitoring to only once per year and possibly even iess
frequently. This is problematic. In essence, even if the Division could reasonably rely on
Section II, Condition 8.2 to assure compliance with particulate matter rate, this Condition would
assure compliance with the limits only once per year, at best. This necessarily means the Title V
Permit fails to assure compliance with the 0.1 1bs/mmBtu emission rate the remainder of the
year, or years. If the Title V Permit limited emissions of particulate matter to no more than 0.1
Ibs/mmBtu only once per year, then such monitoring may be appropriate. The Title V Permit has
no such limit, however, and therefore the monitoring fails to assure compliance.

The failure to ensure more frequent monitoring of particulate matter is further
problematic because heat input at the Pawnee coal-fired power plant has varied over the years.
For instance, between 1996 and 2008, heat input was as high as 51,115,318 mmBtu and as low
as 30,654,706, a difference of more than 20 million mmBtu. See Table below. Because the
particulate emission rate set forth at Section II, Condition 1.1 is dependent on heat input, such
variability calls into question the ability of the Division to reasonably rely on annual stack testing
to assure continuous compliance with the particulate emission rate. Clearly a one-time test will
not provide data representative of all operations at the Pawnee coal-fired power plant.

Table 1. Heat Input at the Pawnee Coal-fired Power Plant.
See Emissions Data Attached as Exhibit 5.

Year Heat Input (mmBtu)
1996 30,654,706
1997 36,882,239
1998 36,599,944
1999 45,855,909
2000 45,856,526
2001 51,115,318
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2002 38,786,013
2003 45,594.819
2004 40,944,685
2005 34,507,188
2006 43,563,056
2007 39,942,263
2008 36,775,940

The need for continuous monitoring, or at least more frequent than once every vear, is
further bolstered by Section 302(k) of the Clean Air Act, which defines “emission limitation™ as
“a requirement established by the State or the Administrator which limits the quantity, rate, or
concentration of emissions of air pollutants on a continuous basis[.]” 42 USC § 7602(k).
Because the particulate emission rate set forth in Section II, Condition 1.1 of the Title V Permit
is an “emission limitation,” it necessarily applies “on a continuous basis.” Logically, for the
Title V Permit to assure compliance with particulate emission rate, it must require continuous
monitoring, meaning annual stack testing is wholly inadequate. The Administrator must
therefore object to the issuance of the Title V Permit.

C. The Division Cannot Rely on Compliance Assurance Monitoring to Meet Title V
Monitoring Requirements

In response to Petitioners’ comments over the lack of adequate particulate monitoring,
the Division re-asserted its belief that that compliance assurance monitoring (“CAM”)
requirements set forth in Section II, Condition 1.15 constitute sufficient periodic monitoring that
ensures compliance with 40 CFR § 70.6(a)(3)(1)(B) and assures compliance with the particulate
emission rate in Section II, Condition 1.1 in accordance with 40 CFR § 70.6(c)(1). See Exhibit 6
at 8-9. This assertion is invalid and unsupported in several key regards.

To begin with, the Title V Permit does not explicitly state that compliance with the
particulate emission rate set forth at Section II, Condition 1.1 can be demonstrated by complying
with CAM requirements at Section II, Condition 1.13, or the underlying CAM Plan in Appendix
H to the Title V Permit. As already explained, Section II, Condition 1.1 simply states that
compliance with the particulate emission rate shall be demonstrated through compliance with
Section II, Condition 8.1 and Section II, Condition 8.3. Thus, as written, the Title V Permit does
not support a relationship between compliance with CAM requirements and compliance with the
particulate emission rate.

Furthermore, it is inappropriate for the Division to rely solely on the CAM requirements
set forth in the Title V Permit to demonstrate compliance with the particulate emission rate at
Section II, Condition 1.1. For one thing, it does not appear that the Division has established an
accurate, quantitative correlation between compliance with CAM requirements and compliance
with the numerical emission rate set forth at Section II, Condition 1.1. Further, although the
CAM requirements at Section II, Condition 1.15 and the CAM Plan in Appendix H require
monitoring of certain parameters, such as the condition of the baghouses, there are no
quantitative requirements set forth that ensure any level of performance for these control




devices.” And although opacity limits apply to both Unit 1 and Unit 2, there is no information or
analysis cited or incorporated into the permit that demonstrates compliance with these limits
automatically mean compliance with the particulate rate at Section II, Condition 1.* Put simply.
the Division seems to be attempting to put a square peg in a round hole, conveniently relying on
CAM requirements as a misshapen substitute for compliance with a quantitative emission rate.

Although the Division claims that the preamble to the 1997 final CAM rule “indicates
that CAM is consistent with the Title V periodic monitoring requirements,” (see Exhibit 6 at 9),
this is not supported by the preamble. While the EPA originally thought that Part 64 CAM
requirements would supersede periodic monitoring requirements under Part 70, the EPA
ultimately rejected this approach, stating “the existing part 70 monitoring, including periodic
monitoring, requirements will continue to apply.” 62 Fed. Reg. 54905. Furthermore, although
EPA indicated that it may be appropriate, in some instances, to rely on Part 64 monitoring
requirements to satisfy Part 70 requirements, the EPA made clear in the preamble to CAM that,
“Part 64 is intended to provide a reasonable means of supplementing existing regulatory
provisions that are not consistent with the statutory requirements of titles V and VII of the 1990
Amendments to the [Clean Air] Act.” 62 Fed. Reg. 54904. In other words, the CAM rule does
not supplant existing monitoring requirements, such as those under 40 CFR § 70, but rather aids
in filling gaps where existing requirements may fall short of ensuring adequate monitoring. The
Division’s claim that CAM is “consistent” with Title V periodic monitoring requirements is not
only presumptuous, but elevates form over substance. Ultimately, the Division is required to
ensure sufficient periodic monitoring that provides reliable and representative data from the
relevant time period in accordance with 40 CFR § 70.6.

To this end, the Division has failed to show that the specific CAM requirements set forth
at Section 1I, Condition 1.18 and the CAM Plan in Appendix H assure compliance with the
particulate emission rate at Section II, Condition 1.1. Simply because the Division asserts that
CAM requirements assure compliance with the particulate emission rate in accordance with 40
CFR § 70.6(c)(1), does not make it so. The Administrator must therefore object to the issuance
of the Title V Permit on the basis that the Division inappropriately relied on CAM requirements
in the Title V Permit to assure compliance with particulate limits.

D. The Division Inappropriately Rejected Particulate Matter Continuous Emission
Monitors as a Means of Ensuring Compliance with Particulate Limits

Compounding the failure to assure compliance with the particulate emission rate at
Section II, Condition 1.1, the Division also arbitrarily rejected a means to ensure continuous
compliance with the particulate emission rate. In comments, WildEarth Guardians requested that

* For example, although the CAM Plan requires that baghouse inspections occur annu:lly (see Exhibit 1 at Appendix
H, Page 2), neither the CAM Plan nor Section II, Condition 1.15 require any standard of performance for the
baghouse.

* Although the Division states that a “site-specific opacity trigger level” must be set by the CAM Plan (see Exhibit 4
at 6), the CAM Plan actually sets no site-specific opacity trigger that would assure compliance with the particulate
emission rate. For instance, although an “excursion” is defined as an opacity value greater than 15% (see Exhibit 1
at Appendix G, Page 2), neither the CAM Plan nor the Title V Permit state that such an “excursion” equates to a
violation of the particulate matter emission rate.



the Division require the use of particulate matter continuous emission monitoring systems (“PM
CEMS?”) to assure compliance with the particulate emission rate in the Title V Permit. The EPA
promulgated performance specifications for PM CEMS at 40 CFR § 60, Appendix B,
Specification 11, on January 12, 2004. See In the Matter of Onyx Environmental Services,
Petition No. V-2005-1 at 13. This promulgation indicates that the use of PM CEMS is an
accepted means of assessing compliance with particulate emission rates and limits.

Furthermore, the EPA has required other coal-fired power plants to install, operate,
calibrate, and maintain a PM CEMS. In a 2000 consent decree, Tampa Electric Company agreed
to install a PM CEMS on one of its coal-fired power plants in Florida to ensure compliance with
PM limits. See Exhibit 7, United States v. Tampa Electric Company, Consent Decree (February
29, 2000) at 20. More recently, through a 2006 consent decree, two North Dakota utilities
agreed to install PM CEMS at a coal-fired power plant in North Dakota. See Exhibit 8, United
States v. Minnkota Power Cooperative, Consent Decree (April 24, 2006) at 26-28. Similarly, the
EPA reached agreements with other utilities in Wisconsin and Illinois that have led to the
installation, calibration, operation, and certification of PM CEMS. See Exhibits 9 and 10, United
States v. Wisconsin Electric Power Company, Consent Decree (April 27, 2003) at 29-31; United
States v. Illinois Power, Consent Decree (March 7, 2005) at 31-33. These consent decrees are
implicit that PM CEMS are to be used to demonstrate compliance with PM limits.

Most recently, in proposed amendments to new source performance standards (“NSPS”)
for electric utility steam generating units, the EPA stated, “Based on our analysis of available
data, there is no technical reason that PM CEMS cannot be installed and operate reliably on
electric utility steam generating units.” 70 Fed. Reg. 9865, 9872 (February 27, 2006). Although
the final amendments to the NSPS for electric utility steam generating units did not require the
utilization of PM CEMS, the EPA stated that PM CEMS may be used to demonstrate continuous
compliance with particulate emission limits.

In comments, WildEarth Guardians stated that, “The use of PM CEMS would constitute
sufficient periodic monitoring that will assure compliance with the particulate limits set forth in
the Title V Permit. We request the APCD take advantage of its authority under 40 CFR § 70 to
require the installation and operation of PM CEMS at the Pawnee coal-fired power plant through
the Title V Permit.” Exhibit 4 at 6. In response, the Division did not deny that PM CEMS
would ensure compliance with the requirements of 40 CFR §§ 70.6(a)(3)(i)(B) and
70.6(c)(1). Indeed, the Division stated that it “agrees that a PM CEMS represents the most direct
method to assure continuous compliance with emission limits.” Exhibit 6 at 10.

Instead, the Division arbitrarily rejected requiring PM CEMS and restated its belief that
the CAM requirements in the Title V Permit assure compliance with the particulate emission
rate. However, as already explained, the CAM requirements do not assure compliance. The
Division also pointed to EPA’s NSPS for electric utility steam generating units, in which the
EPA stated that when PM CEMS are not utilized, it may be appropriate to use “site-specific
opacity triggers” to ensure continuous compliance. Yet as already explained, the Title V Permit
does not actually state that an exceedance of any site-specific opacity trigger represents a
violation of the particulate standards at Section II, Condition 1.1. Furthermore, the NSPS require
that when a site-specific opacity trigger is utilized in conjunction with the use of a fabric filter
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baghouse, a bag leak detection system be utilized to ensure compliance with particulate limits in
accordance with 40 CFR § 60.48Da(0)(4). As the EPA stated, “[S]ources shall use bag leak
detectors...in addition to developing a site-specific opacity trigger level[.]” 70 Fed. Reg. 9865,
9872 (February 27, 2006). The Title V Permit does not require that a bag leak detection system
be utilized. Thus, the Division’s reliance on the EPA’s NSPS to justify its periodic monitoring
determination is misplaced. If anything, the NSPS merely underscore the fact that the Division
has failed to require sufficient periodic monitoring for particulate matter to ensure compliance
with the limits at Section II, Condition 1.1.

The Division’s response to Petitioner’s comment do not provide a rational basis for
rejecting the use of PM CEMS as a means of assuring compliance with the particulate emission
rate in the Title V Permit and the requirements of 40 CFR §§ 70.6(2)(3)(1)(B) and 70.6(c)(1).
The Administrator must object to the issuance of the Title V Permit based on the Division’s
arbitrary rejection of PM CEMS as a means to assure compliance with the particulate rate at
Section II, Condition 1.1.

I11. THE TITLE V PERMIT FAILS TO ENSURE COMPLIANCE AND SUFFICIENTLY
MONITOR FUGITIVE PARTICULATE EMISSIONS

The Title V Permit sets forth limits on particulate matter, including PM;,, from fugitive
sources associated with coal handling and storage, ash handling and disposal, and paved and
unpaved roads. See Exhibit 1 at 18, Section II, Condition 4.1. Unfortunately, the Title V Permit
fails to ensures compliance with these limits and fails to include adequate monitoring
requirements sufficient to assure compliance in accordance with 40 CFR §§ 70.6(a)(3)(i)(B) and
70.6(c)(1). The Administrator must therefore object on this issue for the reasons set forth
below.”

A. The Title V Permit Does not Actually Require Monitoring of Particulate Matter
or PMj from Coal Handling and Storage, Ash Handling and Disposal, and
Paved and Unpaved Roads

To begin with, The Title V Permit requires no actual monitoring of particulate matter
from fugitive sources associated with coal handling and storage, ash handling and disposal, and
paved and unpaved roads. As a threshold matter, the Title V Permit fails to require sufficient
periodic monitoring because it does not require any actual monitoring of particulate emissions
from these sources.

* WildEarth Guardians raised objections with reasonable specificity with regards to the adequacy of the Title V
Permit at Section II, Condition 4 in comments. See Exhibit 4 at 7-8. WildEarth Guardians concerns focused on the
failure of the Title V Permit to ensure compliance with opacity limits. In response, the Division asserted that the
opacity limits under Section II, Condition 4 were unenforceable in accordance with the Colorado SIP and asserted
instead that provisions related to the control of fugitive particulate emissions were sufficient under Title V. See
Exhibit 6 at 11-13. Thus, to the extent the Administrator may not believe that WildEarth Guardians® objections
related to the adequacy of Section II, Condition 4 were raised with reasonable specificity during the public comment
period, the grounds for objection arose after the public comment period based on the Division’s response to
comments.
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The Title V Permit states that, “In the absence of credible evidence to the contrary,
compliance with the PM and PM,¢ emission limits are presumed provided the material handling
limits (Condition 4.3) are met and control measures (Conditions 4.2 and 4.4 are followed).”
Exhibit 1 at 18. However, Section II, Conditions 4.2, 4.3, and 4.4 do not actually require
monitoring of particulate emissions from fugitive sources associated with coal handling and
storage, ash handling and disposal, and paved and unpaved roads.

B. Conditions 4.2, 4.3, and 4.4 Fail to Limit Particulate Matter, are Unenforceable
and/or Fail to Constitute Sufficient Monitoring

Compounding the failure of the Title V Permit to require monitoring of particulate
emissions from fugitive sources associated with coal handling and storage, ash handling and
disposal, and paved and unpaved roads is that the provisions of Section I1, Conditions 4.2, 4.3,
and 4.4 are unenforceable and/or fail to constitute sufficient monitoring in accordance with Title
V and Title V regulations.

(1) Condition 4.2

Condition 4.2 states that “the source shall employ such control measures and operating
procedures as are necessary to minimize fugitive particulate emissions.” Exhibit 1 at 19.
However, this Condition does not actually require that control measures and operating
procedures be implemented in order to meet the particulate limits at Section II, Condition 4.1,
only that emissions be “minimized.” Furthermore, “minimized” is vague and undefined. Itis
unclear exactly what “minimized” means. In fact, the tables at Section II, Condition 4 of the
Title V Permit explicitly state “N/A” with regards to minimizing emissions, at least for coal
handling and storage and paved and unpaved roads, indicating there is no standard for
minimizing emissions.

The Condition also states that a “fugitive dust control plan, or a modification to an
existing plan” shall be required to be submitted only “if the Division determines that for this
source or activity visible emissions are in excess of 20% opacity; or visible emissions are being
transported off the property; or if this source or activity is operating with emissions that create a
nuisance.” Exhibit 1 at 19, Section II, Condition 4.2.1.° This provision indicates that a fugitive
dust control plan may not even be required to address fugitive particulate emissions from coal
handling and storage, ash handling and disposal, and paved and unpaved roads, which seems to
imply that the control measures required by Section 11, Condition 4.2 may also not be required.
Indeed, the SIP states that AQCC Regulation No. 1, Section III.D. is only enforceable “through
the procedures specified...in Section II1.D.1.b. through I11.D.1.e.” AQCC Regulation No. 1,
Section III.D.1.a.(iii).. 5 CCR 1001-3 Section III.D.1.a.(iii). The procedures in Regulation No. 1,
Section III.D.1.b. through II1.D.1.e. restate that a fugitive particulate matter control plan is only
required:

® This Condition references a “fugitive dust” control plan, however the underlying authority as identified in the Title
V Permit, AQCC Regulation No. 1, Section II1.D.1.c., refers to a “fugitive particulate” control plan.
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If the Division determines that a source of activity which is subject to this Section II.D.
(whether new or existing) is operating with emissions in excess of 20% opacity and such
source is subject to the 20% emission limitation guideline; or if it determines that the
source or activity which is subject to this Section II1.D. is operating with visible
emissions that are being transported off the property on which the source is located and
such source is subject to the no off property transport emission limitation guideline; or if
it determines that any source or activity which is subject to this Section II1.D. is operating
with emissions that create a nuisance. |

AQCC Regulation No. 1, Section III.D.1.c. Thus, as a practical matter, the Title V Permit, as
echoed in the Colorado SIP, allows Xcel Energy to avoid controlling fugitive particulate matter
altogether. This hardly serves to ensure compliance with the particulate limits at Section II,
Condition 4.1.

Although we do not take issue with the Colorado SIP, we do take issue with the fact that
the Title V Permit relies on Section II, Condition 4.2 to ensure compliance with the applicable
particulate emission limits set forth at Condition 4.1. Although the Title V Permit must include
the underlying requirements within the Colorado SIP, the Title V Permit must supplement those
requirements with terms and conditions necessary both to ensure the enforceability of and to
ensure compliance with the limits for fugitive particulate emissions from coal handling and
storage, ash handling and disposal, and paved and unpaved roads at the Pawnee coal-fired power
plant. The Administrator must object to the Title V Permit on the basis that Condition 4.2 fails
to ensure compliance with the fugitive particulate emission limits at Section II, Condition 4.

(2) Condition 4.3

Section II, Condition 4.3 simply sets limits on materials processing, in this case coal
unloading and fly ash disposed. However, there is no information provided or referenced in the
Title V Permit or the TRD indicating that meeting the relevant materials processing limits will in
fact ensure compliance with the fugitive particulate emission limits set forth at Section II,
Condition 4.1. There does not appear to be any correlation between the materials processing
limits and particulate emissions that would support a finding that compliance with the limits at
Condition 4.3 automatically ensures compliance with the particulate limits at Condition 4.1.

(3) Condition 4.4

It is unclear whether Section II, Condition 4.4 is enforceable. Based on our concerns
over Section 1, Condition 4.2 stated above, it appears that Xcel Energy is not actually required
to follow the fugitive particulate control requirements of Condition 4.4. unless the Division
“determines that for this source or activity visible emissions are in excess of 20% opacity; or
visible emissions are being transported off the property; or if this source or activity is operating
with emissions that create a nuisance.” This is problematic. For one thing, there are no opacity
or visible emissions monitoring requirements set forth in Section II, Condition 4, which at a
minimum would be necessary to determine whether a fugitive particulate matter control plan is
required. Most importantly however, if the control measures set forth at Condition 4.4 do not
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have to be followed, there is no basis for concluding that the fugitive particulate limits for coal
handling and storage, ash handling and disposal, and paved and unpaved roads will be met.

Adding to this, several of the measures set forth at Condition 4.4 are vague and
unenforceable as a practical matter. For instance, while Section II, Condition 4.4.1.1 states that
“Water shall be sprayed on the ash pit as necessary to minimize fugitive emissions [from ash
handling and disposal],” it is unclear exactly when water must be sprayed on the ash pit, to what
extent fugitive emissions must be minimized, and how exactly this measure will ensure
particulate emissions from the ash pit will not exceed the limits in Section II, Condition 4.1.
Furthermore, the Title V Permit actually requires no monitoring, recordkeeping, or reporting
requirements to ensure compliance with Condition 4.4.1.1. Although a semi-annual compliance
certification is required in accordance with Section II, Condition 4.4, a compliance certification
fails to provide reliable data demonstrating that a source compliance with the control measures at
Condition 4.4. Similarly, with regards to Section II, Condition 4.4.2.1, which sets a vehicle
speed limit of no more than 15 miles per hour, the Title V Permit requires no monitoring,
recordkeeping, or reporting to ensure compliance with this control measure. Condition 4.4.2.2,
which requires that active unpaved haul roads be watered on a daily basis, suffers from the same
flaws. '

Finally, Section II, Condition 4.4 does not actually prescribe any measures to control
fugitive particulate emissions from coal handling and storage, making it even more inappropriate
for the Division to have relied on this Condition to ensure compliance with the fugitive
particulate emission limits set forth in Condition 4.1.

C. The Title V Permit Fails to State that Failure to Comply with Conditions 4.2, 4.3,
or 4.4 Constitutes a Violation of Particulate Limits

The Title V Permit finally fails to ensure compliance with the fugitive particulate
standards at Section II, Condition 4.1 because it does not actually state that the failure to comply
with any provision of Section II, Conditions 4.2, 4.3, and 4.4 constitutes a violation of the
particulate emission limits. The Title V Permit states that, “In the absence of credible evidence
to the contrary, compliance with the PM and PM,, emission limits are presumed provided the
material handling limits (Condition 4.3) are met and control measures (Conditions 4.2 and 4.4
are followed).” Exhibit 1 at 18. This statement is problematic because while it presumes that
compliance with the particulate standards is met when Section II, Conditions 4.2, 4.3, and 4.4 are
met, it is unclear whether it presumes noncompliance with the particulate standards when any
provision of Section II, Condition 4.2, 4.3, and 4.4 is not met. The Administrator must object to
the issuance of the Title V Permit because nothing in the Permit actually states that a failure to
comply with any provision of Condition 4.2, 4.3, and 4.4 constitutes a violation of the particulate
limits at Section II, Condition 4.1.

IV. THE 20 PERCENT OPACITY LIMIT UNDER NSPS SUBPART Y APPLIES TO COAL
UNLOADED TO STORAGE

The Administrator must object to the issuance of the Title V Permit because it fails to
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ensure compliance with NSPS Subpart Y with regards to coal unloaded to storage activities at
the Pawnee coal-fired power plant. The NSPS at Subpart Y apply to coal preparation and
processing plants. Both in the TRD and in response to comments, the Division asserted that the
NSPS Subpart Y in effect at the time of the Title V Permit issuance did not apply to coal
unloaded to storage activities at the Pawnee coal-fired power plant. The Division’s assertion is
simply wrong. ‘

Indeed, the Division’s assertion is based on EPA’s 1998 interpretation of the NSPS at 40
CFR Part 60, Subpart Y, which was published October 5, 1998 (63 Fed. Reg. 53288-43290).
The 1998 interpretive rule appeared to exclude coal unloading to coal storage areas from its 20%
opacity requirement. This interpretation was not explained nor was there a rational basis for this
exclusion. While courts typically give some deference to interpretive rules, they do not merit
Chevron deference, nor do they have any legally binding effect. See U.S. v. Mead Corp., 533
U.S. 218,232 (2001). In this case, the NSPS in effect clearly applied to “coal storage systems,
and coal transfer and loading systems” that processes more than 200 tons/day. See 40 CFR §
60.250 (2008). In this case, the Division failed to demonstrate that coal unloaded to storage at
the Pawnee coal-fired power plant is not a “coal storage system, and coal transfer and loading
system” that processes more than 200 tons/day, and therefore not subject to the NSPS at Subpart
Y. The Administrator must therefore object to the issuance of the Title V Permit.

V. THE TITLE V PERMIT FAILS TO ENSURE COMPLIANCE AND SUFFICIENTLY
MONITOR PARTICULATE EMISSIONS FROM POINT SOURCES

The Title V Permit further fails to ensure compliance with particulate limits, including
PM( limits, from point sources under Section II, Condition 5, including the coal handling
system, ash silo, soda ash handling system, and sorbent storage silos. The Title V Permit fails to
ensure sufficient monitoring and lacks enforceable standards to assure compliance in accordance
with Title V. The EPA must object to the Title V Permit for the reasons set forth below.

A. Section II, Condition 5 Requires no Actual Monitoring of Particulate Emissions

To begin with, the Title V Permit does not actually require any monitoring of particulate
emissions from any point associated with the coal handling system, ash silo, soda ash handling
system, and sorbent storage silos. As a practical matter, the Title V Permit does not require
sufficient monitoring that provides reliable data from the relevant time period that is
representative of the source’s compliance with the particulate limits, in violation of 40 CFR §

70.6(a)(3)(1)(B).
B. Condition 5.1

Section II, Condition 5.1 establishes presumptive compliance with the PM and PM;,
limitations for the coal handling system. Presumptive compliance is based on fulfilling the work
practices listed in Conditions 5.1.1 through 5.1.5. See Exhibit 1 at 22, Section II, Condition
5.1.6. As explained below, however, these conditions are vague and unenforceable, and a system
of presumptive compliance is insufficient to ensure that the particulate matter limitations are met.
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To begin with, Section II, Condition 5.1.1, which relates to operation of the plant transfer
tower/tripper deck and crusher baghouses, is vague and unenforceable because it does not define
“good engineering practices.” This undefined term implies certain practices, but it does not state
what they are or explain whether such practices will actually ensure compliance with the
applicable particulate emission limits. Moreover, these conditions do not state how operation in
accordance with good engineering practices will be reported or monitored. Without any periodic
monitoring requirements, this condition is unenforceable as a practical matter and in violation of
40 CFR § 70.6(2)(3)(1)(B). At a minimum, the Title V Permit must describe periodic monitoring
that is sufficient to assess whether “good engineering practices” have been followed. To achieve
this, the Title V Permit must define “good engineering practices” so that there is a standard to
which actual operations can be compared.

Section II, Condition 5.1.3, which relates to the operation of conveyors and crushers, is
vague and unenforceable because it does not define “integrity of the enclosures,” nor does it state
how such integrity will be maintained to prevent particulate emissions. Moreover, 5.1.3 does not
explain what “used as necessary” means with regards to the operation of water spray suppression
systems. Furthermore, there is no reporting or monitoring to ensure compliance with this
- requirement. To ensure compliance with this condition, the Title V Permit must include periodic
monitoring of the conveyor and crusher enclosures and periodic monitoring of the use of the
water spray suppression systems. Without such monitoring, Condition 5.1.3 is in violation of 40
CFR § 70.6(a)(3).

Section II, Condition 5.1.5, which relates to the number of transfer points, does not
contain any periodic monitoring, thus it also violates 40 CFR § 70.6(a). The transfer points must
be identified and reported in the Title V Permit so that the number of transfer points can be
monitored to ensure compliance with the 13-transfer point limit in 5.1.5.

C. Condition 5.6

Conditions 5.6.2 and 5.6.3 also use the term “good engineering practices” without
defining what that term means. These conditions fail to comply with 40 CFR § 70.6(a)(3)(1)(B)
for the same reasons that Condition 5.1.1 fails, as described above. Sufficient periodic
monitoring must be added to the Title V Permit to assure compliance with the relevant good
engineering practices that are implied (but not properly explained) by Conditions 5.6.2 and 5.6.3.

D. Conditions 5.7 and 5.8

Although in response to WildEarth Guardians® comments, the Division agreed to revise
Section 1I, Condition 5.7 to require annual Method 9 observations to assure compliance with the
opacity limits for the transfer tower/tripper deck and crusher baghouses, it is unclear how a one-
per-year Method 9 reading will provide reliable data that is representative of the source’s
compliance with the applicable opacity limits. This concern is bolstered by the fact that the
opacity limit applies continuously, not annually. It is unclear how annual monitoring can assure
continuous compliance with the applicable 20% opacity limit.
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Section II, Conditions 5.7 and 5.8 are also problematic because they fail to require
sufficient periodic monitoring to ensure compliance with opacity limits for other coal handling
system point sources, besides the transfer/tower/tripper deck and crusher baghouses. Indeed,
Conditions 5.7 and 5.8 are clear that opacity emissions from all point sources associated with the
coal handling system shall not exceed 20%, including from crushers and conveyors 7 through 13,
17, and 18. Both Conditions 5.7 and 5.8 state that these opacity requirements “shall be presumed
to be in compliance” if Section 11, Conditions 5.1.1 through 5.1.3 are being met. As previously
described however, Conditions 5.1.1 and 5.1.3 do not define key standards nor do they contain
sufficient monitoring to ensure compliance with applicable requirements. Due to these failures,
it will be impossible to ensure compliance with the opacity limits Conditions 5.7 and 5.8.

Moreover, even if Conditions 5.1.1 and 5.1.3 were corrected to include monitoring,
presumptive compliance with the opacity requirements is not sufficient to comply with 40 CFR §
70.6(c)(1). If permit terms and conditions include monitoring but that monitoring is insufficient
to ensure compliance with terms and conditions, the permitting authority must supplement the
permit so that the Title V Permit meets Title V requirements. See Sierra Club v. EPA, 536 F.3d
673, 678 (D.C. Cir. 2008). Actual monitoring of opacity for all point sources associated with the
coal handling system, including all sources subject to NSPS Subpart Y, must be written into the
Title V Permit to assure compliance. The Administrator must therefore object to the issuance of
the Title V Permit due to its failure to provide sufficient monitoring to assure compliance with
opacity limits applicable to the coal handling system set forth at Section II, Conditions 5.7 and
5.8.

VI. THE TI1TLE V PERMIT FAILS TO ENSURE COMPLIANCE WITH AIR TOXIC LIMITS
UNDER SECTION 112(J) OF THE CLEAN AIR ACT

The Title V Permit fails to assure compliance with section 112(j), 42 USC § 7412(j), of
the Clean Air Act. In particular, the Title V Permit fails to assure compliance with case-by-case
maximum achievable control technology (“MACT"”) requirements for the electric utility steam
generating unit (“EGU”) in operation at the Pawnee coal-fired power plant.

Indeed, the Title V Permit fails to assure compliance with Section 112(j) in the context of
mercury and other hazardous air pollutant (“HAP”) emissions from the EGU in operation at the
Pawnee coal-fired power plant. As the TRD notes, “on February 8, 2008 a DC Circuit Court
vacated the CAMR regulations for both new and existing units.” Exhibit 2 at 7. In particular,
the D.C. Circuit held in early 2008 that the EPA had inappropriately delisted EGUs from the list
of sources whose emissions are regulated under Section 112 of the Clean Air Act. In light of this
ruling, as well as the EPA’s failure to promulgate a MACT standard for EGUs, the Division was
required to develop a case-by-case MACT for the EGU in operation at the Pawnee coal-fired
power plant and to include such case-by-case MACT in the Title V Permit. Such a case-by-case
MACT was required to include mercury emission limits, as well as limits for other HAPs
regulated under Section 112 of the Clean Air Act, such as lead compounds, hydrofluoric acid,
and hydrochloric acid. It was especially critical for the Division to assure compliance with
Section 112 given that the TRD discloses that the Pawnee coal-fired power plant is indeed a
major source of HAPs. See Exhibit 2 at 3.
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In response to WildEarth Guardians’ comments, the Division asserted, “Although electric
utility steam generating units (EUSGUs) were added to the list of source categories in Section
112(c) in December 2000, a deadline for promulgation of those standards was never set.
Therefore, the case-by-case MACT requirements of 112(j) do not apply to EUSGUs.” Exhibit 6
at 17. This response is misplaced. For one thing, there was a deadline for promulgation of
MACT standards for EGUs. This deadline was “within 2 years after the date” on which EGUs
were added to the list of source categories under Section 112, in accordance with Section
112(c)(5), 42 USC § 7412(c)(5), therefore putting the deadline at December 2002. Pursuant to
Section 112(j), a case-by-case MACT standard was required 18 months after the deadline for
promulgation of a MACT standard, and thus Section 112(j) requirements have applied since May
2004. The Division’s rationale for determining Section 112(j) is not an applicable requirement
with regards to the EGU is therefore unsupported.

Although it may be argued that Section 112(j) simply does not apply to EGUs on the
basis that they may not be subject to the schedule for MACT promulgation set forth under
Section 112(e)(1) or (3) due to the fact that they were added as a source category under Section
112 subsequent to the Clean Air Act Amendments of 1990, this argument makes little sense. For
one thing, Section 112(e)(1) and (3) specifically reference Section 112(c)(1), which explicitly
provides that the list of source categories promulgated under Section 112 may be periodically
revised. Section 112(c)(5) of the Clean Air Act sets forth the standards for listing new source
categories, as provided for under Section 112(c)(1), and sets forth deadlines for MACT
promulgation for new sources. Taken together, Section 112(j)’s reference to Section 112(e)(1)
and (3), which in turn references Section 112(c)(1), appears to strongly indicate that Section
112(j) requirements were meant to apply to new source categories listed under Section 112(c)(1)
in accordance with Section 112(c)(5). To that end, it would make little sense in light of the
purpose of Section 112(j), which is to ensure that all major sources of toxic pollutants meet strict
regulatory standards, even when issuance of national MACT standards are delayed, to allow
newly added source categories to somehow escape the application of Section 112(j).

The Administrator must therefore object to the issuance of the Title V Permit. Not only
is the Division’s rationale for not assuring compliance with Section 112(j) baseless, but clearly
the Pawnee coal-fired power plant is subject to case-by-case MACT requirements under Section

112G).

VII. THE TITLE V PERMIT FAILS TO ENSURE COMPLIANCE WITH PREVENTION OF
SIGNIFICANT DETERIORATION REQUIREMENTS IN REGARDS TO CARBON DIOXIDE
EMISSIONS

In issuing the Title V Permit, the Division failed to appropriately assess whether CO; is
subject to regulation in accordance with PSD requirements and therefore failed to ensure ‘
compliance with PSD under the Clean Air Act, PSD regulations, and the Colorado SIP. Of
particular concern is that the Division failed to assess the source’s PSD compliance status in the
context of CO, and therefore failed to ensure that the Title V Permit assures compliance with all
applicable requirements.
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Under Colorado regulations incorporated into the SIP, any source that emits more than
250 tons per year “of any air pollutant subject to regulation under the Federal Act” is subject to
PSD permitting requirements, including the requirement that BACT be utilized to keep air
emissions in check. See Air Quality Control Commission (“AQCC”) Regulation Number 3, Part
D § VI.A.1.a; see also 42 U.S.C. § 7475(a) and 40 C.F.R. § 51.166(3)(2). Similarly, the SIP
requires that any major source that undergoes a modification leading to a significant emissions
increase is also required to utilize BACT. AQCC Regulation No. 3, Part D § VI.A.1.b. The
Clean Air Act makes clear that the BACT requirements extend to “each pollutant subject to
regulation” under the Act. 42 U.S.C. § 7479(3) and 40 C.F.R. § 52.21(b)(12); see also AQCC
Regulation No. 3, Part D § II.A.8. In this case, the Division failed to assess whether CO; is
subject to regulation in accordance with PSD and whether the Title V Permit ensures compliance
with PSD requirements under the Colorado SIP, the Clean Air Act, and PSD regulations in
relation to CO, emissions from the Pawnee coal-fired power plant.

A. The Division did not Assess Whether Carbon Dioxide is Subject to Regulation
under the Clean Air Act, in accordance with the Recent Environmental Appeals
Board Ruling

At issue is the fact that the Division has inappropriately relied on EPA’s interpretation of
the phrase “subject to regulation” when issuing the Title V Permit and completely ignored
whether CO, emissions should be limited by the application of BACT as required by PSD
provisions in the Colorado SIP, the Clean Air Act, and PSD regulations. The EAB determined
this interpretation fails to set forth “sufficiently clear and consistent articulations of an Agency
interpretation to constrain” authority the EPA would otherwise have under the Clean Air Act.
Deseret Power, slip op. at 37. In light of the EAB’s ruling, it was therefore inappropriate for the
Division to ignore CO, emissions by relying on EPA’s prior interpretation of the phrase “subject
to regulation” when issuing the Title V Permit.

Although EPA may claim that a December 18, 2008 interpretive memo issued by former
EPA Administrator Stephen Johnson (hereafter “Johnson memo™) “clarifies” EPA’s position that
CO; is not subject to regulation under PSD requirements (see Memorandum from Stephen L.
Johnson, Administrator, to all Regional Administrators, “EPA’s Interpretation of Regulations
that Determine Pollutants Covered by Federal Prevention of Significant Deterioration (PSD)
Permit Program” (December 18, 2008)) and therefore addresses the EAB’s ruling, this is simply
not true in this case. For one thing, the Johnson memo is clear that it does not bind states, such
as Colorado, that administer the PSD program under their own SIP. Thus, the Johnson memo
does not absolve the Division from rendering its own, independent interpretation of the meaning
of the phrase “subject to regulation” as set forth in the Colorado SIP.

This is a major oversight on the Division’s part. Indeed, the Colorado SIP appears to
support a finding that CO, emissions are subject to regulation, and therefore subject to PSD
requirements. Although the phrase “subject to regulation™ is not explicitly defined in the
Colorado SIP, there are three reasons to interpret the Colorado SIP to allow the State of Colorado
to find that CO, emissions are subject to regulation under the Clean Air Act.



First, the U.S. Supreme Court recently held in Massachusetts v. EPA, 127 S. Ct. 1438
(2007), that CO» 1s a “pollutant” under the Clean Air Act. Although the EAB noted that the
Massachuseits decision “did not address whether CO; is a pollutant ‘subject to regulation’ under
the Clean Air Act” (Deseret Power, slip op. at 8) the EAB did not reject the interpretation that
the decision supports a finding that CO, emissions are subject to regulation under the Clean Air
Act. In fact, the EAB noted that the Massachuserts decision rejected key EPA memos that were
relied upon when interpreting the phrase “subject to regulation” (see e.g., Id. at 52, “The
reasoning of the Fabricant Memo was subsequently rejected and overruled by the Supreme Court
in Massachusetts v. EPA, 549 U.S. 497, slip op. at 29-30 (2007)").

Second, CO; is explicitly regulated by the Colorado SIP. In fact, AQCC Regulation No.
1 § VII. contains specific provisions requiring Public Service Company of Colorado monitor
CO» at its coal-fired power plants. The Title V Permit also explicitly requires Xcel Energy to
“install, certify and operate” CO, CEMs at the Pawnee coal-fired power plant. See Exhibit 1 at
8, Section II, Condition 1.8.

Finally, CO,1s “subject to regulation” because it falls under the definition of “air
pollutant” set forth in the Colorado SIP. Indeed, the AQCC Common Provisions Regulation,
which is incorporated into the Colorado SIP, defines air pollutant as:

Any fume, smoke, particulate matter, vapor, gas or any combination thereof that is
emitted into or otherwise enters the atmosphere, including, but not limited to, any
physical, chemical, biological, radioactive (inciuding source material, special nuclear
material, and by-product materials) substance or matter, but not including water vapor or
steam condensate or any other emission exempted by the commission consistent with the
Federal Act.

COs s a gas that is emitted into the atmosphere, and therefore clearly regulated as a pollutant
under the Colorado SIP. Furthermore, this definition derives directly from the Colorado Air
Pollution and Prevention Control Act (see CRS § 25-7-103(1.5), a fact that seems to compel a
finding that CO, is “subject to regulation” under the PSD. Indeed, the SIP explicitly states that
PSD provisions apply “to any major stationary source and major modification with respect to
each pollutant regulated under the [Colorado Air Pollution and Prevention Control] Act
and the Federal Act that it would emit, except as this Regulation No. 3 would otherwise allow.”
AQCC Regulation No.3, Part D § VI.A. (emphasis added). The Colorado Air Pollution and
Prevention Control Act clearly regulates CO,, therefore the Colorado SIP seems to make clear
that PSD provisions apply to any major sources and modifications with respect to CO»
emissions.

Thus, not only has the recent EAB decision called into question the validity of the
Division’s failure to address CO, emissions in order to ensure the Title V Permit assures
compliance with PSD requirements under the Clean Air Act, PSD reguiations, and the Colorado
SIP, but it appears as if the Division’s failure to address CO; emissions in the context of PSD is
contrary to the Colorado SIP. The Administrator must therefore object to the issuance of the
Title V Permit to ensure a consistent and reasonable interpretation of PSD in the context of CO;
emissions from the Pawnee coal-fired power plant.



B. Sigunificant Increases in CO; Emissions Have Occurred at the Pawnee Coal-fired
Power Plant

The need for Admimstrator to object and the Division to appropriately assess whether
CO, emissions should be limited by the application of BACT as required by the Clean Air Act,
PSD regulations, and the Colorado SIP, is especially evident in light of the fact that significant
increases in CO, emissions have occurred at the Pawnee coal-fired power plant over the years.
Based on data from the EPA’'s Clean Air Market’s website, between the vears 1998 and 2008,
net CO; emissions increases occurred at the plant in 2000. 2001, 2003, 2006, and 2007.” See
Table below. In 2006 alone, a more than 600.000 ton/year nel increase in CO; emissions
occurred at the Pawnee coal-fired power plant.

Pawnee CO, Emissions, 1997-2007.
See Emissions Data Attached as Exhibit 5.

H Average ' !

| _ Baseline Increase/

! -I-B“‘::(s:’e\lli‘::ar co, Year Emissi-;?:tsa(‘tfr?sl/year) Decrease

| Emissions (tons/year)

I (tons/year)

| 2007/2006 | 4283151.75 | 2008 3837802.3 -445349.45
2006/2005 | 4000332.30 | 2007 4097660.4 | 97328.1
2005/2004 3862073.70 | 2006 4468643.1 606569.4
[ 2004/2003 | 4432818.70 | 2005 3532021.5 -900757.2
2003/2002 | 4320938.65 | 2004 4192125.9 -128812.75
2002/2001 | 4604664.10 | 2003 4673511.5|  68847.4
| 2001/2000 | 4966282.65 | 2002 3968365.8 -997916.85
, 2000/1999 | 4693548.80 | 2001 5240962.4 547413.6
| 1999/19¢28 | 4221244.05 | 2000 4691602.9 470358.85"

Under the Colorado SIP, a net increase in any pollutant “subject 10 regulation™ under
either the Colorado Air Pollution and Prevention Control Act or the Clean Air Act, but not
specifically listed in the Colorado SIP, is “significant™ at “any emissions rate.” AQCC
Regulation No. 3, Part D § II.A.44.b. If CO;1s subject lo regulation under the Colorado SIP.
then any increase in emissions at a major stationary source is significant and triggers BACT
requirements.

Because the Pawnee coal-fired power plant is a major stationary source under PSD, the
Increases 1 CO; emissions reported in 2000, 2001, 2003, 2006, and 2007 would be significant
and would therefore tngger BACT requirements if it is determined that CO; ernissions are

"Ner emission increases and decreases were calculated by averaging actual CO, emissions from a consecutive 24-
month period (i.e., the baseline) and comparing that average with actual emissions reported for the following year, a
method similar to the “actual-10-projected-actual” PSD applicability test set forth in PSD regularions at 40 CFR §
51.166(a)(7)iv)ic).
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subject to regulation under the Colorado SIP. Coupled with the EAB’s recent ruling and the
Division’s failure to adequately address whether CO, is subject to regulation under the Colorado
SIP, these emission increases underscore the need for the Administrator to object to the issuance

of the Title V Permit.

CONCLUSION

For the reasons stated above, Petitioner requests the Administrator object to the Title V
Permit issued by the Division for the Pawnee coal-fired power plant. The Administrator has a
nondiscretionary duty to issue an objection to the Title V Permit within 60 days in accordance
with Section 505(b)(2) of the Clean Air Act.
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Colorado Department
of Public Health

and Environment
OPERATING PERMIT

Public Service Co - Pawnee Station

First Issued: Janu'ary 1, 2003
Renewed: January 1, 2010



AIR POLLUTION CONTROL DIVISION
COLORADO OPERATING PERMIT

FACILITY NAME: Pawnee Station OPERATING PERMIT NUMBER

FACILITY ID: 0870011 96OPMR129

RENEWED: January 1, 2010
EXPIRATION DATE: January 1, 2015
MODIFICATIONS: See Appendix F of Permit

Issued in accordance with the provisions of Colorado Air Pollution Prevention and Control Act, 25-7-101 et
seq. and applicable rules and regulations.

ISSUED TO: PLANT SITE LOCATION:

Public Service Company 14940 County Road 24

P. O. Box 840 Brush, CO 80723

Denver, CO 80201-0840 Morgan County

INFORMATION RELIED UPON

Operating Permit Renewal Application

Received: November 20, 2006

And Additional Information Received: December 19, 2008 and May 7, 14 and 28, 2009

Nature of Business: Coal-Fired Electric Generating Station

Primary SIC: 4911

RESPONSIBLE OFFICIAL FACILITY CONTACT PERSON

Name: Steve Mills Name: Dean Metcalf

Title: General Manager — Power Title: Director, Air and
Generation, Colorado Water

Phone:  (303) 628-2679 Phone: (720) 497-2007

SUBMITTAL DEADLINES

Semi-Annual Monitoring Period:  January 1 — June 30, July 1 — December 31

Semi-Annual Monitoring Report:  Due on August 1, 2010 & Feb. 1, 2011 & subsequent years

Annual Compliance Period: January 1 to December 31

Annual Compliance Certification:  Due on February 1, 2011 & subsequent years

Note that the Semi-Annual Monitoring Reports and Annual Compliance Certifications must be received
at the Division office by 5:00 p.m. on the due date. Postmarked dates will not be accepted for the
purposes of determining the timely receipt of those reports/certifications.

FOR ACID RAIN SUBMITTAL DEADLINES SEE SECTION II1.4 OF THIS PERMIT
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SECTION I - General Activities and Summary

1. Permitted Activities

1.1

This facility consists of one (1) coal-fired boiler (Unit 1) used to produce electricity. This boiler
and turbine generator is rated at 547 gross MW and is equipped with a baghouse to control
particulate matter emissions and low NOx bumners with over-fire air to control NOx emissions.
In addition, there is a natural gas-fired auxiliary boiler (Unit 2) at the facility, which is primarily
used to provide heat to the facility when Unit 1 is not running. Other significant emission
sources at this facility consist of fugitive particulate matter emissions from coal handling and
storage, ash handling and disposal and vehicle traffic on paved and unpaved roads. In addition,
there are also sources of particulate matter emissions from point sources, including coal handling
(crushers, transfer towers and conveying), ash handling (ash silo), and the soda ash handling
system (for water treatment system). The facility also has one cooling tower that emits
particulate matter emissions in “drift” and evaporates chloroform.

In December 2008, the source submitted an application to incorporate the mercury limits from
Colorado Regulation No. 6, Part B, Section VIII into their permit. In order to meet the mercury
limits, the source is proposing to use an activated carbon (sorbent) injection system as a primary
control option for mercury with a chemical injection system to be considered as a secondary
control option (either in conjunction with the sorbent injection system or as a stand-alone
mercury control system). As part of the sorbent injection system, the source proposes to
construct and operate two sorbent storage silos. The appropriate applicable requirements for
these storage silos have been incorporated into the permit.

Public Service Company’s (PSCo’s) Pawnee Station is co-located with the Manchief Generating
Station. Since the two facilities are located on contiguous and adjacent property, belong to the
same industrial grouping (first two digits of the SIC code are the same) and are under common
control (via a power purchase agreement with PSCo), they are considered a single stationary
source for purposes of major stationary source new source review and Title V operating permit
applicability. A separate Title V operating pernmit was issued for the Manchief Generating
Station (010PMR236). In addition, Boral Material Technologies, Inc. (BMTI) conducts ash
conditioning, handling and blending operations at Pawnee station. BMTI is considered a support
facility for PSCo’s Pawnee Station and as such is considered a single source with PSCo’s
Pawnee Station and subsequently BMTI is also considered a single source with Manchief
Generating Station. A separate Title V permit was issued for BMTI Pawnee Station
(030PMR244).

This facility is located at 14940 County Road 24, near Brush in Morgan County. The area in
which the plant operates is designated as attainment for all criteria pollutants.

There are no affected states within 50 miles of the plant. There are no Federal Class I designated
areas within 100 kilometers of the plant.
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1.2 Until such time as this permit expires or is modified or revoked, the permittee is allowed to

1.3

1.4

1.5

discharge air pollutants from this facility in accordance with the requirements, limitations, and
conditions of this permit.

The Operating Permit incorporates the applicable requirements contained in the underlying
construction permits, and does not affect those applicable requirements, except as modified
during review of the application or as modified subsequent to permit issuance using the
modification procedures found in Regulation No. 3, Part C. These Part C procedures meet all
applicable substantive New Source Review requirements of Part B. Any revisions made using
the provisions of Regulation No. 3, Part C shall become new applicable requirements for
purposes of this Operating Permit and shall survive reissuance. Any requirements that were
designated in the Compliance Order on Consent (issued February 27, 1996) as applicable
requirements have been incorporated into this operating permit and shall survive reissuance as
applicable requirements. This permit incorporates the applicable requirements (except as noted
in Section II) from the following construction permits: EPA PSD Permit, 11MR674 and C-
12,093-1 and —4.

All conditions in this permit are enforceable by US Environmental Protection Agency, Colorado
Air Pollution Control Division (hereinafter Division) and its agents, and citizens unless
otherwise specified. State-only enforceable conditions are: Permit Condition Number(s):
Section II - Conditions 1.10 (Lead) and 1.16 (Mercury) and Section V - Conditions 3.d, 3.g. (last
paragraph), 14 and 18 (as noted).

All information gathered pursuant to the requirements of this permit is subject to the
Recordkeeping and Reporting requirements listed under Condition 22 of the General Conditions
in Section V of this permit. Either electronic or hard copy records are acceptable.

2. Alternative Operating Scenarios
2.1 The permittee shall be allowed to make the following changes to its method of operation without
applying for a revision of this permit.
2.1.1 The facility may use natural gas, No. 2 fuel oil or combination for startup, shutdown and
flame stabilization as specified under Section II.
2.1.2 Evaporation of chemical cleaning solutions may be performed in Boiler No. 1 under the
following conditions:
2.1.2.1 All air pollution control equipment shall be in operation during evaporation of
cleaning solutions.
2.1.2.2 The permittee shall retain records, on site, of each cleaning event. These
records shall include the date and time the event begins and ends and the
amount and types of solutions used in the cleaning event.
Operating Permit Number: 960PMR129 First Issued: 1/1/03

Renewed: 1/1/10
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2.2 The facility must, contemporaneously with making a change from one operating scenario to

another, maintain records at the facility of the scenario under which it is operating (Colorado
Regulation No. 3, Part A, Section IV.A.1). Either electronic or hard copy records are acceptable.

3. Prevention Of Significant Deterioration (PSD)

3.1

This facility is a major stationary source (potential to emit of any criteria pollutant > 100 tpy) for
the purposes of PSD review requirements (Colorado Regulation 3, Part D, Section VI). An EPA
PSD Permit was issued on December 6, 1976. Future modifications to this facility resulting in a
significant net emissions increase (see Reg 3, Part D, Section II.A.26 and 42) for any pollutant as
listed in Regulation No. 3, Part D, Section I1.A.42, or are major by themselves will result in the
application of the PSD review requirements.

3.2 Operating Permits 020PMR244 (BMTI — Pawnee) and 010PMR236 (Manchief Generating
Station) are to be considered in conjunction with this operating permit for purposes of
determining the applicability or non-applicability of PSD regulations.

4. Accidental Release Prevention Program (112(r))
4.1 Based upon the information provided by the applicant, this facility is subject to the provisions of

the Accidental Release Prevention Program (Section 112(r) of the Federal Clean Air Act).

5. Compliance Assurance Monitoring (CAM)

5.1

The following emission points at this facility use a control device to achieve compliance with an
emission limitation or standard to which they are subject and have pre-control emissions that
exceed or are equivalent to the major source threshold. They are therefore subject to the
provisions of the CAM program as set forth in 40 CFR Part 64, as adopted by reference in
Colorado Regulation No. 3, Part C, Section XIV:

Units BOO1 — Unit 1 Boiler

See Section II, Condition 1.15 for compliance assurance monitoring requirements.

Operating Permit Number: 960PMR129 ' First Issued: 1/1/03
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6. Summary of Emission Units
6.1 The emissions units regulated by this permit are the following:

Emission | AIRS Facility Description Startup Date Pollution Control
Unit Stack Identifier Device
Number | Number
B001 001 B001 Boiler No. 1 (Unit 1), Foster Wheeler, Opposed November 1981 Baghouse (PM),
Fired, Natural Circulation Boiler, Serial No. 2-79— Baghouse and Low ng NOx Bl_lrner§
2381, Rated at 5,346 mmBtu/hr. Coal Fired, with NOy Burners with with Over-Fire Air
Natural Gas Used for Startup, Shutdown and Over-Fire Air - (NOx) and Sorbent
Flame Stabilization. December 1994 Injection and/or
Sorbent Injection/ g:e;mcal Injection
Chemical Injection g
- December 2011
B002 002 B002 Boiler No. 2 (Auxiliary Boiler), Babcock and November 1981 Uncontrolled
Wilcox, Package Boiler, Model and Serial No.
FM-2763, 98 mmBtwhr. Natural Gas Fired.
F0o1 003 F0o1 Fugitive Particulate Emissions from Coal Handling | November 1981 Water/Surfactant
and Storage (Rail Car Unloading, Storage Pile and Sprays at Railcar
Coal Dozing) Unloading
F002 006 F002 Fugitive Particulate Emissions from Ash Handling | November 1981 Uncontrolled
and Disposal
F003 011 F003 Fugitive Particulate Emissions from Paved and November 1981 Water Spray on
Unpaved Roads Unpaved Roads
P001 004 and | POO1 Coal Handling System (Crusher, Transfer Tower November 1981 Baghouses for
005 and Conveying) Crusher and Plant
Transfer
Tower/Tripper
Deck,
Water/Surfactant
Spray Systems for
Crusher and Live
Storage Rotary
Plow and
Enclosures for
Crushers and
Conveyors
P002 006 P002 Ash Silo November 1981 Baghouse
P003 013 P003 Soda Ash Handling System November 1981 Baghouse
MO001 012 MO001 Cooling Water Tower, rated at 190,000 GPM November 1981 Drift Eliminators
P004 021 P004 Two (2) Sorbent Storage Silos December 2011 Baghouses

Operating Permit Number: 960PMR129
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SECTION II - Specific Permit Terms
1. B001 - Boiler No. 1 (Unit 1) Rated at 5,346 mmBtu/hr, Coal Fired
Parameter Permit Limitations Compliance Monitoring
Condition Short Term  Long Term Emission Factor Method Interval
Number
Particulate 1.1 0.1 Ibs/mmBtu N/A Baghouse See Condition
Matter (PM) Maintenance and | 1.1.
Source Testing
Particulate 1.2. N/A N/A From Source Calculation and Annually
Matter (PM and Testing Required | Recordkeeping
PM) - By Condition 1.1
Emission
Calculations
SO, 1.3.- 1.2 Ibs/mmBtu N/A Continuous Continuous, 3-
Emission Hour Rolling
Monitor Average
NOx 1.4. 0.7 Ibs/mmBtu N/A Continuous Continuous, 3-
Emission Hour Rolling
Monitor Average
Emission 1.5. N/A N/A in lbs/ton Recordkeeping Annually
Calculations SO, CEM and Calculation
NOx CEM
C0 0.50
VOC 0.06
Coal Usage 1.6. N/A Coal: N/A Recordkeeping Monthly
2.9x10°
tons/yr
Coal Sampling 1.7. N/A N/A N/A ASTM Methods | See Condition
1.7
Continuous 1.8. N/A N/A N/A See Condition 1.8.
Emission
Monitoring
Requirements
NSPS Subpart 1.9. N/A N/A N/A As Required by Subject to NSPS
A General NSPS General General
Provisions Provisions Provisions
Lead (Pb) - 1.10. 1.5 pg/SCM See Condition 1.10 | Modeling, See Condition
State Only Recordkeeping 1.10.
and Calculation
Opacity 1.11. Not to Exceed 20%, Except as N/A Continuous Continuous, Six

Provided for in 1.12 Below

Opacity Monitor

Minute Intervals

Operating Permit Number: 960PMR129
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Parameter Permit Limitations Compliance Monitoring
Condition Short Term  Long Term Emission Factor Method Interval
Number

Opacity 1.12. For Certain Operational N/A Continuous Continuous, Six

Activities - Not to Exceed 30% Opacity Monitor | Minute Intervals

for a Period or Periods
Aggregating More than Six (6)
Minutes in Any 60 Consecutive
Minutes

NSPS Opacity 1.13. Not to Exceed 20% Except for N/A Continuous Continuous, Six

one Six (6) Minute Average Not Opacity Monitor | Minute Intervals

to Exceed 27% Per Hour

Acid Rain 1.14. See Section III of this Permit Certification Annually
Requirements
Compliance 1.15. See Condition 1.15 See Condition 1.15
Assurance
Monitoring
Requirements
Mercury (Hg) 1.16 Beginning January 1, 2012: N/A Hg Monitoring Continuous
State-Only 0.0174 1b/GWh System

on a 12-month rolling average

1.1 Particulate Matter (PM) emissions shall not exceed the limitation stated above (Colorado

Regulation No. 1, Section III.A.1.c). Compliance with this standard shall be demonstrated by the

following;:

1.1.1

in Condition 8.1.

Conducting performance tests in accordance with Condition 8.2.

Maintaining and Operating the baghouses in accordance with the requirements identified

During each of the performance tests conducted as required by this condition, a baseline
opacity limit shall be established for the compliance assurance monitoring (CAM)
requirements specified in Conditions 1.15. The value of the baseline opacity level is
determined by averaging all of the 6-minute average opacity values (reported to the
nearest 0.1 percent opacity) from the COMS measurement recorded during each of the
test run intervals conducted for the performance test, and then adding the appropriate
percent opacity (see table below) to the calculated average value for all of the test runs.

Results of PM performance test Opacity to add-on
Less than or equal to 50% of the PM standard 5.0%

Greater than 50% but less than or equal to 75 % of | 3.5 %

the PM standard

Greater than 75% of the PM standard 25%

Operating Permit Number: 960PMR129
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1.2

1.3

1.4

1.5

If the calculated opacity value (COMS average plus add-on) is less than 5.0 percent, then
the opacity baseline level is set at 5.0 percent.

1.1.3 Following the compliance assurance monitoring requirements specified in Condition
1.15.

Annual emissions of PM and PM;, for the purposes of APEN reporting and payment of annual
fees will be determined using the emission factor for PM determined from the source testing
required in Condition 1.1 and the annual heat input in the following equation:

PM: Tons/yr = [EF (Ibs/mmBtu) x annual heat input (mmBtu/vr)
2000 lbs/ton

PM,y: Tons/yr = 0.92 x (Annual Emissions of PM)

The annual heat input, from coal, shall be determined using the annual coal consumption and the
average heat content of the coal, as determined by the required coal sampling in Condition 1.7.

Sulfur Dioxide (SO;) emissions shall not exceed 1.2 lbs/mmBtu on a 3 hour rolling average
(Colorado Regulation No. 1, Section VI.A.3.a.(ii) and VI.A.1). Compliance with this standard
shall be monitored using the continuous emission monitor (CEM) required by Condition 1.8 of
this permit.

Nitrogen Oxide (NOx) emissions shall not exceed 0.7 lbs/mmBtu, on a 3-hour rolling average
(40 CFR 60.44(a)(3) and 60.45(g)(3), as adopted by reference in Colorado Regulation No. 6, Part
A). Compliance with this standard shall be monitored using the continuous emission monitor
(CEM) required by Condition 1.8 of this permit.

Note that the NOx emission limits are not applicable during times of startup, shutdown and
malfunction. However, those instances during startup, shutdown and malfunction when the NOx
limitation is exceeded shall be identified in the Excess Emission Report required in Condition
9.5.

The emission factors listed above have been approved by the Division and shall be used to
calculate emissions from the boiler (EPA’s Compilation of Emission Factors (AP-42), dated
September 1998, Section 1.1). Annual emissions for the purposes of APEN reporting and the
payment of annual fees shall be calculated using the above emission factors and the annual coal
usage, as required by Condition 1.6, in the following equation:

Tons/yr = [EF (Ibs/ton) x annual coal usage (tons/yr)]
2000 Ibs/ton

Annual emissions of SO, and NOx shall be determined from the Continuous Emission Monitors
(CEMs) required by Condition 1.8.

Operating Permit Number: 960PMR129 First Issued: 1/1/03
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1.6 Coal Usage shall not exceed the above limitations (Colorado Construction Permit 11MR675, as

1.7

1.8

1.9

1.10

1.12

1.13

1.14

modified under the provisions of Section I, Condition 1.3). Coal consumed by the boiler shall be
monitored and recorded monthly using belt scales and corporate records as necessary. Monthly
coal consumption shall be summed and used in a twelve month rolling total to monitor
compliance with the annual limitations. Each month a new twelve month total shall be
calculated using the previous twelve months data.

Coal shall be sampled in accordance with the requirements identified in Condition 12. Vendor
sample results from all coal shipments shall be used to determine the average heat, sulfur, ash
and moisture content of the fuel used in monitoring compliance with permit conditions.

The source shall install, certify and operate continuous emission monitoring (CEM) equipment
for measuring opacity, SO,, NOx (including diluent gas either CO, or O,), CO,, and volumetric
flow (40 CFR Part 75). The CEM systems shall meet the requirements in Condition 9.

This unit is subject to the requirements in 40 CFR Part 60 Subpart A - General Provisions, as
adopted by reference in Colorado Regulation No. 6, Part A. Specifically, this unit is subject to
the requirements identified in Condition 7.

State-Only Requirement: Emissions of Lead (Pb) shall not result in an ambient lead
concentration exceeding 1.5 micrograms per standard cubic meter averaged over a one-month
period (Colorado Regulation No. 8, Part C, Section I.B). Compliance with this standard shall be
demonstrated in accordance with Condition 11.1.

Annual emissions for the purposes of APEN reporting and the payment of annual fees shall be
calculated as required by Condition 11.2.

Compliance with this standard shall be monitored in accordance with the requirements in
Condition 10.1. '

Compliance with this standard shall be monitored in accordance with the requirements in
Condition 10.2.

Compliance with this standard shall be monitored in accordance with the requirements in
Condition 10.3.

This unit is subject to the Title IV Acid Rain Requirements. As specified in 40 CFR Part
72.72(b)(1)(viii), the acid rain permit requirements shall be a complete and segregable portion of
the Operating Permit. As such the requirements are found in Section III of this permit.

The Compliance Assurance Monitoring (CAM) requirements in 40 CFR Part 64, as adopted by
reference in Colorado Regulation No. 3, Part C, Section XIV, apply to Boiler 1 (Unit 1) with
respect to the particulate matter limitations identified in Condition 1.1 as follows:

1.15.1 The permittee shall follow the CAM Plan provided in Appendix H of this permit.
Excursions, for purposes of reporting are as follows:

Operating Permit Number: 960PMR129 First Issued: 1/1/03
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1.15.1.1  An opacity value greater than 15% occurring for 60 seconds; or
1.15.1.2  Any 24-hour period in which the average opacity exceeds the baseline level
established by the performance test required by Condition 1.1.2; or
1.15.1.3  Failure to perform the annual internal baghouse inspection within 60 days of
the scheduled completion date.
1.15.1.4 Failure to perform an additional internal baghouse inspection within three

months of an opacity excursion (initial excursion if more than one) as defined
in Conditions 1.15.1.1 and 1.15.1.2.

Note that no more than two internal baghouse inspections are required in any
calendar year period.

Excursions shall be reported as required by Section V, Conditions 21 and 22.d of this

permit.

1.15.2 Operation of Approved Monitoring

1.15.2.1

1.15.2.2

1.152.3

At all times, the owner or operator shall maintain the monitoring, including
but not limited to, maintaining necessary parts for routine repairs of the
monitoring equipment (40 CFR Part 64 § 64.7(b), as adopted by reference in
Colorado Regulation No. 3, Part C, Section XIV).

Except for, as applicable, monitoring malfunctions, associated repairs, and
required quality assurance or control activities (including, as applicable,
calibration checks and required zero and span adjustments), the owner or
operator shall conduct all monitoring in continuous operation (or shall collect
data at all required intervals) at all times that the pollutant-specific emissions
unit is operating. Data recorded during monitoring malfunctions, associated
repairs, and required quality assurance or control activities shall not be used
for purposes of these CAM requirements, including data averages and
calculations, or fulfilling a minimum data availability requirement, if
applicable. The owner or operator shall use all the data collected during all
other periods in assessing the operation of the control device and associated
control system. A monitoring malfunction is any sudden, infrequent, not
reasonably preventable failure of the monitoring to provide valid data.
Monitoring failures that are caused in part by poor maintenance or careless
operation are not malfunctions (40 CFR Part 64 § 64.7(c), as adopted by
reference in Colorado Regulation No. 3, Part C, Section XIV).

Response to excursions or exceedances

a. Upon detecting an excursion or exceedance, the owner or operator
shall restore operation of the pollutant-specific emissions unit
(including the control device and associated capture system) to its
normal or usual manner of operation as expeditiously as practicable in
accordance with good air pollution control practices for minimizing
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1.15.2.4

emissions. The response shall include minimizing the period of any
startup, shutdown or malfunction and taking any necessary corrective
actions to restore normal operation and prevent the likely recurrence of
the cause of an excursion or exceedance (other than those caused by
excused startup or shutdown conditions). Such actions may include
initial inspection and evaluation, recording that operations returned to
normal without operator action (such as through response by a
computerized distribution control system), or any necessary follow-up
actions to return operation to within the indicator range, designated
condition, or below the applicable emission limitation or standard, as
applicable (40 CFR Part 64 § 64.7(d)(1), as adopted by reference in
Colorado Regulation No. 3, Part C, Section XIV).

b. Determination of whether the owner of operator has used acceptable
procedures in response to an excursion or exceedance will be based on
information available, which may include but is not limited to,
monitoring results, review of operation and maintenance procedures
and records, and inspection of the control device, associated capture
system, and the process (40 CFR Part 64 § 64.7(d)(2), as adopted by
reference in Colorado Regulation No. 3, Part C, Section XIV).

After approval of the monitoring required under the CAM requirements, if the
owner or operator identifies a failure to achieve compliance with an emission
limitation or standard for which the approved monitoring did not provide an
indication of an excursion or exceedance while providing valid data, or the
results of compliance or performance testing document a need to modify the
existing indicator ranges or designated conditions, the owner or operator shall
promptly notify the Division and, if necessary submit a proposed modification
for this permit to address the necessary monitoring changes. Such a
modification may include, but is not limited to, reestablishing indicator ranges
or designated conditions, modifying the frequency of conducting monitoring
and collecting data, or the monitoring of additional parameters (40 CFR Part
64 § 64.7(e), as adopted by reference in Colorado Regulation No. 3, Part C,
Section XIV).

1.15.3 Quality Improvement Plan (QIP) Requirements

1.15.3.1

1.153.2

1.1533

Based on the results of a determination made under the provisions of
Condition 1.15.2.3.b, the Division may require the owner or operator to
develop and implement a QIP (40 CFR Part 64 § 64.8(a), as adopted by
reference in Colorado Regulation No. 3, Part C, Section XIV).

The owner or operator shall maintain a written QIP, if required, and have it
available for inspection (40 CFR Part 64 § 64.8(b)(1), as adopted by reference
in Colorado Regulation No. 3, Part C, Section XIV).

The QIP initially shall include procedures for evaluating the control
performance problems and, based on the results of the evaluation procedures,

Operating Permit Number: 960PMR129 First Issued: 1/1/03

Renewed: 1/1/10



Air Pollution Control Division
Colorado Operating Permit

Public Service Company
Pawnee Station

Permit # 960PMR129 Page 11
the owner or operator shall modify the plan to include procedures for
conducting one or more of the following actions, as appropriate:

a. Improved preventative maintenance practices (40 CFR Part 64 §
64.8(b)(2)(1), as adopted by reference in Colorado Regulation No. 3,
Part C, Section XIV).
b. Process operation changes (40 CFR Part 64 § 64.8(b)(2)(ii), as adopted
by reference in Colorado Regulation No. 3, Part C, Section XIV).
c. Appropriate improvements to control methods (40 CFR Part 64 §
64.8(b)(2)(ii1), as adopted by reference in Colorado Regulation No. 3,
Part C, Section XIV).
d. Other steps appropriate to correct control performance (40 CFR Part
64 § 64.8(b)(2)(iv), as adopted by reference in Colorado Regulation
No. 3, Part C, Section XIV).
e. More frequent or improved monitoring (only in conjunction with one
or more steps under Conditions 1.15.3.3.a through d above) (40 CFR
Part 64 § 64.8(b)(2)(v), as adopted by reference in Colorado
Regulation No. 3, Part C, Section XIV).
1.15.3.4 If a QIP is required, the owner or operator shall develop and implement a QIP
as expeditiously as practicable and shall notify the Division if the period for
completing the improvements contained in the QIP exceeds 180 days from the
date on which the need to implement the QIP was determined (40 CFR Part 64
§ 64.8(c), as adopted by reference in Colorado Regulation No. 3, Part C,
Section XIV).
1.15.3.5 Following implementation of a QIP, upon any subsequent determination
‘ pursuant to Condition 1.15.2.3.b, the Division or the U.S. EPA may require
that an owner or operator make reasonable changes to the QIP if the QIP is
found to have:
a. Failed to address the cause of the control device performance problems
(40 CFR Part 64 § 64.8(d)(1), as adopted by reference in Colorado
Regulation No. 3, Part C, Section XIV); or
b. Failed to provide adequate procedures for correcting control device
performance problems as expeditiously as practicable in accordance
with good air pollution control practices for minimizing emissions (40
CFR Part 64 § 64.8(d)(2), as adopted by reference in Colorado
Regulation No. 3, Part C, Section XIV).
1.15.3.6 Implementation of a QIP shall not excuse the owner or operator of a source
from compliance with any existing emission limitation or standard, or any
existing monitoring, testing, reporting or recordkeeping requirement that may
apply under federal, state, or local law, or any other applicable requirements
under the federal clean air act (40 CFR Part 64 § 64.8(e), as adopted by
Operating Permit Number: 960PMR 129 First Issued: 1/1/03
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reference in Colorado Regulation No. 3, Part C, Section XIV).
1.15.4 Reporting and Recordkeeping Requirements
1.15.4.1 Reporting Requirements: The reports required by Section V, Condition 22.d,

shall contain the information specified in Appendix B of the permit and the
following information, as applicable:

a. Summary information on the number, duration and cause (including
unknown cause, if applicable), for monitor downtime incidents (other
than downtime associated with zero and span or other daily calibration
checks, if applicable) ((40 CFR Part 64 § 64.9(a)(2)(ii), as adopted by
reference in Colorado Regulation No. 3, Part C, Section XIV); and

b. The owner or operator shall submit, if necessary, a description of the
actions taken to implement a QIP during the reporting period as
specified in Condition 1.15.3 of this permit. Upon completion of a
QIP, the owner or operator shall include in the next summary report
documentation that the implementation of the plan has been completed
and reduced the likelihood of similar levels of excursions or
exceedances occurring (40 CFR Part 64 § 64.9(a)(2)(iii), as adopted by
reference in Colorado Regulation No. 3, Part C, Section XIV).

1.15.4.2 General Recordkeeping Requirements: In addition to the recordkeeping
requirements in Section V, Condition 22.a through c.

a. The owner or operator shall maintain records of any written QIP
required pursuant to Condition 1.15.3 and any activities undertaken to
implement a QIP, and any supporting information required to be
maintained under these CAM requirements (such as data used to
document the adequacy of monitoring, or records of monitoring
maintenance or corrective actions) (40 CFR Part 64 § 64.9(b)(1), as
adopted by reference in Colorado Regulation No. 3, Part C, Section
XIV). '

b. Instead of paper records, the owner or operator may maintain records
on alternative media, such as microfilm, computer files, magnetic tape
disks, or microfiche, provided that the use of such alternative media
allows for expeditious inspection and review, and does not conflict
with other applicable recordkeeping requirements (40 CFR Part 64 §
64.9(b)(2), as adopted by reference in Colorado Regulation No. 3, Part
C, Section XIV).

1.15.5 Savings Provisions

1.15.5.1 Nothing in these CAM requirements shall excuse the owner or operator of a
source from compliance with any existing emission limitation or standard, or
any existing monitoring, testing, reporting or recordkeeping requirement that
may apply under federal, state, or local law, or any other applicable
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1.16

requirements under the federal cleap air act. These CAM requirements shall
not be used to justify the approval of monitoring less stringeut than the
monitoring which 1§ required under separate legal authority and are not
intended to establish minimum requirements for the purposes of determining
the monitoring to be imposed under separate authority under the federal clean
ajr act, including monitoring in permits issued pursuant to title I of the federal
clean air act. The purpose of the CAM requirements is to require, as part of
the issuance of this Title V operating permit, aproved or new monitoring at
those emissions units where monitoring requirements do not exist or are
inadequate to meet the requirements of CAM (40 CFR Part 64 § 64.10(a)(1),
as adopted by reference in Colorado Regulation No. 3, Part C, Section XIV).

1.15.52 Nothing in these CAM requirements shall restrict or abrogate the authonty of
the U.S. EPA or the Division to impose additiona] or more stringent
mopitoring, recordkeeping, testing or reporting requirements on any owner or
operator of a source under any provision of the federal clean air act, including
but got limited to sections 114(a)(1) and 504(b), or state law, as applicable (40
CFR Part 64 § 64.10(a)(2), as adopted by reference 1n Colorado Regulation
No. 3, Part C, Section X1V).

1.15.5.3 Nothing in these CAM requirements shall restrict or abrogate the authority of
the U.S. EPA or the Division to take any enforcement action under the federal
clean air act for any violation of an applicable requirement or of any person to
take action under section 304 of the federal clean air act (40 CFR Part 64 §
64.10(a)(2), as adopted by reference in Colorado Regulation No. 3, Part C,
Section XIV).

State-Only Requirements: Unit 1 is subject to the Standards of Performance for Coal-Fired
Electric Steam Generating Units 1n Colorado Regulation No. 6, Part B, Section VIII, as follows:

1.16.1

[.16.2

Beginning January 1, 2012, Hg emissions from Unit 1 shall not exceed 0.0174 lbs/GWh.
Compliance with the Hg standard shall be monitored on a twelve (12) month rolling
average basis with the first compliance demonstration on December 31, 2012 (Colorado
Regulation No. 6, Part B, Section VIII.C.1.a). Hg emissions shall be determined using
the Hg monitoring system required by Condition 1.16.2.

The pennittee shall comply with the Hg monitoring and recordkeeping requirements as
incorporated by reference into Colorado Regulation No. 6, Part A, beginning January i,
2009, except that Hg monitoring and recordkeeping provisions incorporated by reference
mto Colorado Regulation No. 6, Part A, addressing the activities listed in Conditions
1.16.2.1 through 4 shall not be required uniess otherwise specified (Colorado Regulation
No. 6, Part B, Section VII.D.2). Note that the Hg monitoring and recordkeeping
provisions incorporated by reference in Colorado Regulation No. 6, Part A, are specific
sections of 40 CFR Part 75.

1.162.1 Referenced Hg confinuous ernission monitoring systems (CEMS) data
substitution and bias adjustment for lbs/GWh or percent Hg capture
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compliance monitoring (Colorado Regulation No. 6, Part B, Section
VIILE.2.a).
1.16.2.2 Referenced Electronic Data Reporting (Colorado Regulation No. 6, Part B,
Section VIILE.2.b).

1.16.3

1.16.4

1.16.2.3 Referenced NIST traceability requirements are not applicable until EPA
finalizes its NIST Traceability Protocol and it has been incorporated into
Colorado Regulation No. 6, Part A (Colorado Regulation No. 6, Part B,
Section VIILE.2.c).

1.16.2.4 Referenced CEMS QA/QC testing, reporting and recordkeeping of Hg related
- monitoring equipment (stack flow monitor, CO, monitor, moisture monitor)
that is already regulated under the Acid Rain Program (Colorado Regulation

No. 6, Part B, Section VIILE.2.d).

In place of reporting requirements for Hg emissions as incorporated by reference into
Colorado Regulation No. 6, Part A, the owner or operator shall submit written quarterly
reports to the Division within 30 days of the end of each calendar quarter that include the
information specified in Conditions 1.16.3.1 through 5. Part A specifies that Hg
concentration monitoring and sorbent trap monitoring systems produce a continuous
readout or pollutant emission rates or pollutant mass emissions (as applicable) in the
appropriate units (e.g., Ibs/hr, Ibs/mmBtu, ‘ounces/hr, tons/hr). Other appropriate units of
measurement may include lbs/GWh, percent Hg capture, and 1bs/TBtu, however the Hg
emissions reporting specified in this Condition 1.16.3 shall be in units of the applicable
standard (Colorado Regulation No. 3, Part VIIL.LE). The quarterly reports required by this
Condition 1.16.3 shall include the following:

1.16.3.1 Applicable Hg lbs/GWh, percent capture or 1bs/yr emissions standard in
Condition 1.16.1 used to demonstrate compliance (Colorado Regulation No.
6, Part B, Section VIIIL.E.3.a);

1.16.3.2 For each Hg Budget Unit subject to the emission standards in Condition
1.16.1, above, the three rolling 12 month averages for each calendar month in
that calendar quarter in 1bs/GWh, percent capture or lbs/yr, depending on the
standard used to demonstrate compliance with Condition 1.16.1 (Colorado
Regulation No. 6, Part B, Section VIII.E.3.a);

1.16.3.3 Hg Budget Unit operating hours for that quarter (Colorado Regulation No. 6,
Part B, Section VIII.E.3.d); and

1.16.3.4 If a continuous Hg monitoring system is used to demonstrate compliance with
the Hg monitoring and recordkeeping requirements specified in Condition
1.16.2 of this permit, total and percentage of monitoring system downtime for
that quarter (Colorado Regulation No. 6, Part B, Section VIILE.3.¢).

The permittee shall follow the Division-approved monitoring plan submitted in
accordance with the requirements in Colorado Regulation No. 6, Part B, Section
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VIILE.4.b. For information purposes, the Division-approved monitoring plan is included
in Appendix I of this permit.

1.16.5 The permittee is subject to the enforceability requirements in Colorado Regulation No. 6,

Part B, Section VIILF, as follows:

1.16.5.1 The emissions standards, including any Alternative Emission Standards, and
Best Available Mercury Control Technology Standards, permitting and
monitoring requirements under Colorado Regulation No. 6, Part B, Sections
VIIL.C, VIII.D, and VIILE, above, are enforceable. Any violations of permit
terms may be enforced by the Division pursuant to Section 25-7-115, C.R.S.

1.16.5.2 If an Hg Budget Unit demonstrates compliance with the compliance plan
required by Colorado Regulation No. 6, Part B, Sections VIII.D.4.b and c,
above, but did not comply with the applicable emission standards in Condition
1.16.1, above, that unit shall be considered to be in compliance with such
emission standards.

2. B001 - Boiler No. 1 (Unit 1), Alternate Fuels for Startup and Flame Stabilization
2.1 The permittee shall maintain records of annual usage of natural gas and the associated annual
heat content. This information shall be used as follows:
2.1.1 Annual natural gas consumption shall be used to calculate emissions for the purposes of
APEN reporting, as required by Conditions 1.2 and 1.5. The emission factors (EPA’s
Compilation of Emission Factors (AP-42), Section 1.4 (dated 3/98)) identified in the table
below have been approved by the Division and shall be used to calculate emissions.
Pollutant Emission Factor - Natural Gas
PM 1.9 Ibs/mmSCF
CO 84 1os/mmSCF
VOC 5.5 Ibs/mmSCF
Annual emissions shall be calculated, for the purposes of APEN reporting and payment
of annual fees, using the above emission factors and the annual natural gas usage in the
following equation:
Tons/yr = EF (Ibs/fmmSCF) x Annual Natural Gas Usage (mmSCF/yr)
2000 1bs/ton
2.1.2 If the total annual heat content of natural gas exceeds 5 percent of the total heat content
of all fuels combusted, this permit shall be reopened to incorporate appropriate applicable
requirements for combusting combined/alternative fuels.
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3. B002 — Natural Gas-Fired Auxiliary Boiler, Rated at 98 mmBtu/hr
Parameter Permit Limitations Compliance Emission Monitoring
Condition Factor
Number Short Term Long Term Method Interval
Emission 3.1 N/A NOx 35.4 tons/yr | NOx: 100 1bs/mmSCF | Recordkeeping | Monthly
Limitations C029.7tons/yr | CO: 84 Ibs/mmSCF | and Calculation
Natural Gas 3.2. N/A 707 mmSCF/yr N/A Fuel Meter Monthly
Usage
Particulate 33. 0.152 lbs/mmBtu N/A Fuel Restriction | Only Natural
Matter (PM) : Gas is Used
as Fuel
Opacity 3.4. Not to Exceed 20% Except as N/A See Condition 3.4.
Provided for in Condition 3.5
Below
Opacity 3.5. For Certain Operational N/A See Condition 3.5.
Activities - Not to Exceed 30%,
for a Period or Periods
Aggregating More than Six (6)
Minutes in any 60 Consecutive
) Minutes
Case-by-Case 3.6. Submit 112(j) Application by N/A See Condition 3.6.
MACT Deadline
Requirements
3.1 NOy and CO emissions shall not exceed the above limitations (Colorado Construction Permit C-
12,093-4, as modified under the provisions of Section I, Condition 1.3 based on requested
emissions identified in the APEN submitted May 28, 2009). Monthly emissions from the boiler
shall be calculated by the end of the subsequent month using the above emission factors (EF)
(from “EPA’s Compilation of Emission Factors (AP-42)”, Section 1.4 (dated 3/98)) and the
monthly natural gas consumption, as required by Condition 3.2 in the following equation:
Tons/mo = [EF (1bs/mmSCF) x monthly natural gas use (mmSCF/mo)
2000 lbs/ton
Monthly emissions shall be summed and used in a twelve month rolling total to monitor
compliance with the annual limitations. Each month a new twelve month total shall be
calculated using the previous twelve months data.
3.2 Natural Gas Usage shall not exceed the above limitations (Colorado Construction Permit C-

12,093-4, as modified under the provisions of Section I, Condition 1.3 based on the requested
fuel consumption rates identified in the APEN submitted May 28, 2009). Natural gas consumed
by the boiler shall be monitored and recorded monthly using fuel meters and corporate records as
necessary. Monthly natural gas usage shall be summed and used in a twelve month rolling total
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3.3

3.4

35

to monitor compliance with the annual limitations. Each month a new twelve month total shall
be calculated using the previous twelve months data.

Particulate Matter (PM) emissions from the boiler shall not exceed the above limitation
(Colorado Regulation No. 1, Section III.A.1.b). In the absence of credible evidence to the
contrary, compliance with the particulate matter emission limits is presumed since only natural
gas and is permitted to be used as fuel in the boiler.

Note that the numeric PM standards were determined using the design heat input for the boiler
(98 mmBtu/hr) in the following equation:

PE = 0.5 x (FI) %% where: PE = particulate standard in Ibs/mmBtu
F1 = fuel input in mmBtu/hr

3.3.1 Except as provided for in Condition 3.5, below, no owner or operator of a source shall
allow or cause the emission into the atmosphere of any air pollutant which is in excess of
20% opacity (Colorado Regulation No. 1, Section IL.A.1). In the absence of credible
evidence to the contrary, compliance with the opacity limitation shall be presumed since
only natural gas is permitted to be used as fuel in the boiler.

No owner or operator of a source shall allow or cause to be emitted into the atmosphere any air
pollutant resulting from the building of a new fire, cleaning of fire boxes, soot blowing, start-up,
process modifications or adjustment or occasional cleaning of control equipment which is in
excess of 30% for a period or periods aggregating more than six (6) minutes in any sixty (60)
consecutive minutes (Colorado Regulation No. 1, Section II.A.4). In the absence of credible
evidence to the contrary, compliance with the opacity limitation shall be presumed since only
natural gas is permitted to be used as fuel in the boiler.

This boiler falls under the Maximum Achievable Control Technology (MACT) source category
of Industrial, Commercial and Institutional Boilers and Process Heaters. Since the MACT
provisions for this source category (codified in 40 CFR Part 63 Subpart DDDDD) were vacated
as of July 30, 2007, this boiler will be subject to the case-by-case MACT determination
requirements of 112(j) of the Clean Air Act Amendments (codified in 40 CFR Part 63 Subpart B
§§ 63.50 through 63.56). The permittee shall submit a 112(j) application by the deadline
specified by EPA. As of the issuance date of this permit, the deadline has not been set; however,
the Division will notify the permittee of the deadline for the 112(j) application at a later date.
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4. Particulate Matter Emissions - Fugitive Sources
F001 - Coal Handling and Storage
Parameter Permit Limitations Compliance Monitoring
Condition Short Term  Long Term Emission Factor Method Interval
Number
PM 4.1. N/A 35.84 tons/yr See Appendix G Recordkeeping As Needed
PM o 3.7 tons/yr and Calculation
Coai Unloaded 43 N/A 4,000,000 tons/yr N/A Recordkeeping Monthly
Minimize 4.2. N/A N/A . N/A Certification Semi-
Emissions Annually
F002 - Ash Handling and Disposal
Parameter Permit Limitations Compliance Monitoring
Condition Short Term  Long Term Emission Factor Method Interval
Number
PM 4.1. N/A 19.66 tons/yr See Appendix G Recordkeeping As Needed
PMo 7.08 tons/yr and Calculation
Fly Ash 4.3. N/A 136,656 tons/yr N/A Recordkeeping Monthly
Disposed )
Fugitive 4.2.1,44. N/A N/A N/A Certification Semi-
Particulate Annually
Control Plan
F003 - Paved and Unpaved Roads
Parameter Permit Limitations Compliance Monitoring
Condition Short Term  Long Term Emission Factor Method Interval
Number
PM 4.1. N/A 47.9 tons/yr See Appendix G Recordkeeping As Needed
PMo 12.2 tons/yr and Calculation
Minimize 42.1,44. N/A N/A N/A Certification Semi-
Emissions Annually

4.1 Particulate Matter (PM and PM) emissions from fugitive emission sources shall not exceed the
above limitations (for_coal handling: Colorado Construction Permit 12MR093-1, as modified
under the provisions of Section I, Condition 1.3 and for ash handling and roads: as provided for
under the provisions of Section I, Condition 1.3 and Colorado Regulation No. 3, Part C, Sections
[.LA.7 and IIL.B.7, based on the information provided in the modeling analysis submitted on
November 27, 2001). In the absence of credible evidence to the contrary, compliance with the
PM and PM,¢ emission limits are presumed provided the material handling limits (Condition 4.3)
are met and control measures (Conditions 4.2 and 4.4) are followed.

First Issued: 1/1/03
Renewed: 1/1/10

Operating Permit Number: 960PMR129



Air Pollution Control Division Public Service Company
Colorado Operating Permit Pawnee Station
Permit # 960OPMR 129 Page 19

Permitted emissions were determined using the emission factors identified in Appendix F of this
permit.

Fugitive Particulate Matter emissions are subject to the General Conditions in Section V of this
Permit including the Recordkeeping and Reporting requirements listed under Condition 22.

4.2 The source shall employ such control measures and operating procedures as are necessary to
minimize fugitive particulate emissions (Colorado Regulation No. 1, Section III.D.1.a).

42.1 A fugitive dust control plan, or a modification to an existing plan, shall be required to be
submitted if the Division determines that for this source or activity visible emissions are
in excess of 20% opacity; or visible emissions are being transported off the property; or if
this source or activity is operating with emissions that create a nuisance. The control plan
shall be submitted to the Division within the time period specified by the Division
(Colorado Regulation No. 1, Section III.D.1.c). The 20% opacity, no off-property
transport, and nuisance emission limitations are guidelines and not enforceable standards
and no person shall be cited for violation thereof pursuant to C.R.S. 25-7-115 (Colorado
Regulation No. 1, Section III.D.1.e.(iii)).

4.3 Materialé processed are subject to the following limitations:

4.3.1 Coal unloaded shall not exceed the above limitations (C-12,093-1, as mbdiﬁed under the
provisions of Section I, Condition 1.3, based on comments on the draft operating permit
received August 22, 2002). The quantity of coal delivered shall be monitored and
recorded monthly, using vendor records of coal delivered.

4.3.2 Fly ash disposed of shall not exceed the limitations stated above (as provided for under
the provisions of Section I, Condition 1.3 and Colorado Regulation No. 3, Part C,
Sections 1.A.7 and III1.B.7, based on the maximum ash disposal rate identified in the
modeling analysis submitted on November 27, 2001). Monthly quantities of fly ash
disposed of shall be determined and recorded monthly, using the methodology defined in
Condition 5.3.2 and facility records as necessary.

Monthly quantities of fly ash disposed of and coal delivered shall be used in a twelve month

rolling total to monitor compliance with annual limitations. Each month, a new twelve month

total shall be calculated using the previous twelve months data.
4.4  The source shall certify semi-annually that they have utilized the following control measures to
minimize fugitive particulate emissions from ash handling and disposal (as provided for under

the provisions of Section I, Condition 1.3 and Colorado Regulation No. 3, Part C, Sections I.A.7

and II1.B.7):

4.4.1 The following control measures shall be used to minimize fugitive particulate matter
emissions from ash handling and disposal:

44.1.1 Water shall be sprayed on the ash pit as necessary to minimize fugitive
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emissions.
44.1.2 Ash haul trucks shall be covered.

4.4.2 The following control measures shall be used to minimize fugitive particulate matter
emissions from vehicle traffic on haul roads: -

4421 Vehicle speed shall not exceed 15 mph. This limit shall be posted.

4.4.2.2  All active unpaved haul roads shall be watered daily to reduce visible

emissions. Daily watering is not required when no haul trucks are using the

unpaved roads, following rain or snow events that provide sufficient moisture

‘ to control fugitive dust, and when the application of water creates a safety

hazard due to ice formation on the roads. Chemical stabilization of the
unpaved road surfaces can also be used to reduce the need for daily watering.

‘ 5. Particulate Matter Emissions - Point Sources

‘ P001 - Coal Handling System (Crushing, Transfer Tower and Conveying)

Parameter Permit Limitations Compliance * Monitoring
Condition Short Term  Long Term Emission Factor Method Interval
Number
PM 5.1. N/A 15.4 tons/yr See Condition See Condition 5.1.
PM, N/A 6.8 tons/yr 5.1
Coal Handled 5.3. N/A Coal Delivered N/A Recordkeeping | Monthly
and Sent to and Calculation
Storage:
4,000,000
tons/yr
Coal from
‘ Storage to
\ Plant:
2,921,460
‘ tons/yr
Control Device 5.4. N/A N/A N/A Inspections Quarterly
Maintenance )
‘ NSPS General 5.5. N/A N/A N/A As Required by | Subject to
Provisions NSPS General | NSPS General
Provisions Provisions
‘ Opacity 5.7. Not to Exceed 20% N/A See Condition 5.7.
NSPS Opacity 5.8. Less Than 20% N/A See Condition 5.8.
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P002 — Ash Silo
Parameter Permit Limitations Compliance Monitoring
Condition Short Term  Long Term Emission Factor Method Interval
Number
| PM 5.2 N/A 2.13 tonsAyr 0.61 lbs/ton Recordkeeping Monthly
PMyp 2.13 tonsyr 0.61 Ibs/ton and Calculation
Ash Handled 5.3. N/A 136.656 N/A Recordkecping Monthly
lons/yr
Opacity 5.6. Not to Exceed 20% N/A See Condition $.6.
P003 — Soda Ash Handling System
Parameter Permit Limitations Compliance Monitoring
Condition Short Term  Long Term Emission Factor Method Interval
Number
PM 5.2, N/A 0.007 tons/yr 1.7 1bs/ton Recordkeeping Monthly
PM g N/A 0.007 tons/yr 1.7 Tbs/ton and Calculation
Soda Ash 53. N/A 4,000 tons/yr N/A Recordkeeping Monthly
Processed
Opacity 5.6. Not 1o Exceed 20% N/A See Condition 5.6.
P004 — Two (2) Sorbent Storage Silos
Parameter Perrmit Limitations Compliance Monitoring
Condition Short Term  Long Term Emission Factor Method loterval
Number
PM 5.2. N/A 0.38 rons/yr 0.043 Ibs/hr Recordkeeping Monthly
PMyy N/A 0.38 tons/yr 0.043 Ibs/hr and Calculation
Sorbent 53. N/A 560 ons/yr N/A Recordkeeping Monthly
Processed
Opacity 5.6. Not to Exceed 20% N/A See Condition 5.6.
Hours of 5.9. N/A N/A N/A Recordkeeping Monthly
Operahion
Commence 5.10. Construction Must Commence N/A See Condttion 5.10.
Copstruction within 18 Months
Startup Nofice 5.11 Notify Division within 30 Days N/A Notification Withia 30
Afler Startup Days
Compliance 512, Certify Compliance withip 180 N/A Certification Within 180
Cemfication Days of Startup of Each Unxt Days
5.1 Particulate Matter (PM and PM,o) emissions, from the Coal Handling System, shall not exceed

the limitations stated above (Coiorado Construction Permit 12MR093-1, as modified under the

provisions of Section I, Condifion 1.3).

monitored as follows:

Compliance with the aonual! limitations shall be
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5.1.1 The plant transfer tower/tripper deck and crusher baghouses shall be operated and

maintained in accordance with manufacturers’ recommendations and good engineering
practices.

5.1.2 The plant transfer tower/tripper deck and crusher baghouses and the crusher and live

storage rotary plows water/surfactant spray systems shall be inspected as required by
Condition 5.4.

5.1.3 The conveyors and crushers shall be enclosed and the integrity of the enclosures

maintained. Water/surfactant spray suppression systems for the conveyors shall be used
as necessary.

5.1.4 The moisture content of the coal, as determined through coal sampling required in
Condition 1.7, shall not be less than 9.2%.

5.1.5 The number of transfer points in the coal handling system shall not be increased. Note

that permitted emissions are based on 13 transfer points, 5 transfer points from delivery
to storage and & from storage to the plant.

5.1.6 In the absence of credible evidence to the contrary, compliance with the PM and PMj,
emission limitations shall be presumed, provided the requirements in Conditions 5.1.1
through 5.1.5 are met and that the coal handling limit identified in Condition 5.3.1 is met.

5.2 Particulate Matter (PM and PM;) emissions from the ash silo, the soda ash handling system
and sorbent silos are subject to the following limitations:

5.2.1 Particulate Matter (PM and PM,,) emissions from the ash silo shall not exceed the above
limitations (as provided for under the provisions of Section I, Condition 1.3 and Colorado
Regulation No. 3, Part C, Sections I.A.7 and III.B.7, based on the information provided in
the modeling analysis submitted on November 27, 2001). Monthly emissions shall be
calculated by the end of the subsequent month using the above emission factors (EPA’s
Compilation of Emission Factors (AP-42), dated January 1995, Section 11.17) and the
monthly quantity of ash processed, as determined by Condition 5.3.2, in the equations

identified below:
Ash Silo Emissions = Silo Loading + Silo Unloading

Where:

Silo Loading = [EF (Ibs/ton) x monthly ash loaded (tons/mo)] ; Control efficiency = 99.9%
2000 1bs/ton

Silo Unloading = [EF (Ibs/ton) x monthly ash unloaded (tons/mo)]; Control efficiency = 95%
2000 1bs/ton

Note that in order to use the control efficiencies identified the following conditions shall
be met:
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5.2.1.1  The boiler baghouse shall be operated and maintained in accordance with the
requirement in Condition 8.1.

5.2.1.2  When unloading into an enclosed truck the hose shall be attached, operated
and maintaiped in accordance with good engineering practices.

5.2.2 Pamiculate Matter (PM and PM,g) emissions from the soda ash handling system shall
not exceed the above limitations (as provided for under the provisions of Section I,
Condition 1.3 and Colorado Reguiation No. 3, Part C, Sections 1.A.7 and II1.B.7, based
on the requested emissions provided in the APEN received on August 7, 1998). Monthly
emissions shall be calculated by the end of the subsequent month using the above
emission factors (Background Document for AP-42, Sodium Carbonate Production
(formerly Section 5.16, now Section 8.12), dated January 1996, average stack test results
for test 23b) and the quantity of soda ash processed the soda ash handling system, as
determined by Condition 5.3.3, in the following equation:

tons/month = EF_(Ibs/ton) x soda ash processed throueh system (tons/mo)

2000 ibshon

A contral efficiency of 99.9% can be applied to these calculations provided the bin vent filters on the silos
and day tanks arc operated and maintained in accordance with manufacturer’s recommendations and good
engineering practices,

5.2.3 Particulate Matter (PM and PM ;) emissions {from the sorbent silos sball not exceed the
above limitations (as provided for under the provisions of Section 1, Condition 1.3 and
Colorado Regulation No. 3, Part C, Sections 1.A.7 and ULB.7, based on requested
emissions included on the APEN submitted on December 19, 2008). Monthly emissions
shall be calculated by the end of the subsequent month using the above emission factors
(based on grain-loading specification (0.01 gr/scf) and the rated air flow of 500 dscfm)
and bours of operation, as required by Condition 5.9, 1o the following equation:

Tons/month = EF (Ibs/br) x monthly hours of operation (hrs/month)
2000 Ibs/ton

Monthly emissions from ash silo, the soda ash handling system and the sorbent silos shall be
used in a rolling twelve month total to monitor compliance with the annual linitations. Each
mosth a new twelve month total shall be calculated using the previous twelve months data.

5.3 The guantity of matenials processed through the coal handling system, ash silo, soda ash
bandling system and sarbent silos are subject to the following limitations:

5.3.1 The quantity of coal handled through the Coal Bandling System shall not exceed the
above limitation (Colorado Construction Permit 12MR093-1, as modified under the
provisions of Section I, Condition 1.3). The quantity of coal handled through the coal
handling systern shall be monitored and recorded monthly. Tbe quantity of coal handled
shall be determined using belt scales and corporate records as necessary.
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5.3.2 The quantity of ash processed through the Ash Silo shall not exceed the above limitation
(as provided for under the provisions of Section I, Condition 1.3 and Colorado
Regulation No. 3, Part C, Sections I.A.7 and III.B.7, based on the maximum quantity of
ash processed as identified in the November 27, 2001 modeling analysis). The ash
processed through the ash silo shall be monitored and recorded monthly. The quantity of
ash processed shall be determined using the average ash content of the coal, as
determined through coal sampling required in Condition 1.7 and coal consumption
records (Condition 1.6). An 80% fly-ash factor shall be assumed.

5.3.3 The quantity of soda ash processed through the Soda Ash Handling System shall not
exceed the above limitation (as provided for under the provisions of Section I, Condition
1.3 and Colorado Regulation No. 3, Part C, Sections I.A.7 and III.B.7, based on the
requested throughput provided in the APEN received on August 7, 1998). The quantity
of soda ash handled through the Soda Ash Handling System shall be monitored and
recorded monthly.

5.3.4 The quantity of sorbent processed through the Sorbent Silos shall not exceed the above
limitation (as provided for under the provisions of Section I, Condition 1.3 and Colorado
Regulation No. 3, Part C, Sections I.A.7 and II1.B.7, based on the information provided in
the December 19, 2008 permit application). The quantity of sorbent handled through
the Sorbent Silos shall be monitored and recorded monthly.

Monthly quantities of material processed through the coal handling system, ash silo, soda ash
handling system and sorbent silos shall be used in a twelve month rolling total to monitor
compliance with the annual limitations. Each month a new twelve month total shall be
calculated using the previous twelve months data.

5.4  The plant transfer tower/tripper deck and crusher baghouses and the water/surfactant spray
systems on the crusher and the live storage rotary plows are subject to the following inspection
requirements:

5.4.1 The permittee shall conduct inspections of each baghouse and the spray systems on at
least a quarterly basis and perform any necessary repairs or maintenance pursuant to the
quarterly inspections (Compliance Order on Consent, Issued February 27, 1996,
Paragraph I1.7).

5.4.2 The permittee shall maintain records of each inspection required in Condition 5.4.1
above. The records shall be kept on site and shall be made available to Division
inspectors, or their duly delegated representatives, upon request, and may be kept in
computerized format. The Division considers that if the PSCo inspector has signed the
inspection or work order form with no comments, the inspection has been fully
performed and no problems with the control equipment were noted (Compliance Order
on Consent, Issued February 27, 1996, Paragraph II.8).
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5.5  The following portions of the coal handling system (conveyors 7 thru 13, 17 and 18) are subject
to the requirement in 40 CFR Part 60, Subpart A — General Provisions, as adopted by Colorado
Regulation No. 6, Part A. Specifically the coal handling system is subject to the following

requirement and the requirements in Condition 7.

5.5.1 The permittee shall maintain records of the occurrence and duration of any startup,
shutdown, or malfunction in the operation of an affected facility or any malfunction of
the air pollution control equipment (40 CFR Part 60 Subpart A § 60.7(b), as adopted by
reference in Colorado Regulation No. 6, Part A).

5.6 Opacity of emissions from the ash silo, the soda ash silo, each soda ash day tank and each
sorbent silo shall not exceed 20% (Colorado Regulation No. 1, Section II.A.1). Compliance
with the opacity limitation shall be monitored as follows:

5.6.1 In the absence of credible evidence to the contrary, the Ash Silo shall be presumed to be
in compliance with the 20% opacity limit provided the requirements in Conditions 5.2.1.1
and 5.2.1.2 are met.

5.6.2 In the absence of credible evidence to the contrary, the Soda Ash Silo and each Soda
Ash Day tank shall be presumed to be in compliance with the 20% opacity limit
provided the bin vent filters are operated and maintained in accordance with
manufacturer’s recommendations and good engineering practices.

5.6.3 In the absence of credible evidence to the contrary, each Sorbent Silo shall be presumed
to be in compliance with the 20% opacity limit provided the bin vent filters are operated
and maintained in accordance with manufacturer’s recommendations and good
engineering practices.

5.7 Opacity of emissions from the coal handling system shall not exceed 20% (Colorado
Regulation No. 1, Section IT.A.1). Compliance with the opacity requirements shall be monitored
as follows:

5.7.1 In the absence of credible evidence to the contrary, the Coal Handling System shall be
presumed to be in compliance with the opacity requirements provided the requirements in
Conditions 5.1.1 through 5.1.3 are met.

5.7.2 A six (6) minute EPA Method 9 opacity observation shall be conducted annually on the
transfer tower/tripper deck and crusher baghouses. Subject to the provisions of C.R.S.
25-7-123.1 and in the absence of credible evidence to the contrary, exceedance of the
limit shall be considered to exist from the time a Method 9 reading is taken that shows an
exceedance of the opacity limit until a Method 9 reading is taken that shows the opacity
is less than the opacity limit. The EPA Reference Method 9 opacity observations shall be
performed by an observer with current and valid Method 9 certification. All observations
shall be recorded and kept on site to be made available to the Division upon request.
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5.8  The owner or operator shall not cause to be discharged into the atmosphere from any coal
processing and conveying equipment, coal storage system or coal transfer and loading system
processing coal, gases which exhibit 20% opacity or greater (40 CFR Part 60 Subpart Y §
60.252, as adopted by reference in Colorado Regulation No. 6, Part A). These opacity provisions
apply to the following pieces of equipment: both crushers and conveyors 7 thru 13, 17 and 18.
Compliance with the opacity requirements shall be monitored as follows:

5.8.1 In the absence of credible evidence to the contrary, the coal handling system shall be
presumed to be in compliance with the opacity requirements provided the requirements in
Conditions 5.1.1 through 5.1.3 are met.

5.8.2 Inthe absence of credible evidence to the contrary, compliance with the opacity standard
for the transfer tower/tripper deck and crusher baghouses is presumed provided the
visible emission observations required by Condition 5.7.2 meets the opacity standard
specified in Condition 5.8.

5.9  Hours of operation of each Sorbent Silo shall be monitored monthly and recorded and
maintained to be made available to the Division upon request. The hours of operation shall be
used to calculate the monthly emissions as required by Condition 5.2.3.

5.10 The permit conditions in this Section II.5 of this permit, that apply to the Sorbent Silos, shall
expire if construction does not commence within 18 months of issuance of the renewal permit
[January 1, 2010]; construction is discontinued for a period of 18 months of more; or
construction is not completed within a reasonable time of the estimated completion date
(Colorado Regulation No. 3, Part B, Section II1.F.4.a.(1) thru (i1)).

5.11 The permittee shall notify the Division, in writing, thirty (30) days prior to startup of the
Sorbent Silos (Colorado Regulation No. 3, Part B, Section I11.G.1).

5.12  Within one hundred eighty (180) calendar days after commencement of operation of the Sorbent
Silos, the permittee shall certify compliance with the conditions in this Section II.5 of this permit
that apply to the Sorbent Silos (Colorado Regulation No. 3, Part B, Section 1II.G.2). Submittal
of the first required semi-annual monitoring report (Appendix B), after startup of the sorbent
silos shall serve as the self-certification that the newly installed sorbent silos can comply with the
conditions in this Section II.5 of this permit that apply to them.
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6. M001-Cooling Water Tower
Parameter Permit Limitations Compliance Monitoring
Condition Short Term  Long Term Emission Factor Method Interval
Number
Water Circulated | 6.1. N/A 99,864 mmgal/yr N/A Recordkeeping Monthly
Total Dissolved | 6.2. N/A N/A N/A Laboratory Semi-
Solids Analysis Analysis Annually
PM 6.3. N/A 36.5 tons/yr See Condition 6.3 Recordkeeping Monthly
PM,, 36.5 tons/yr - and Calculation
voC 2.6 tons/yr 0.0527 1bs/mmgal
(as CHCl,)
Opacity 6.4. Not to Exceed 20% N/A See Condition 6.4 ‘
6.1 The water circulated through the cooling water tower shall not exceed the above limitation (as

6.2

6.3

provided for under the provisions of Section I, Condition 1.3 and Colorado Regulation No. 3,
Part C, Sections I1.A.7 and III.B.7, based on the maximum water circulation rate identified in the
modeling analysis submitted on November 27, 2001). The quantity of water circulated through
the tower shall be monitored and recorded monthly. Monthly quantities of water circulated shall
be used in the emission calculations identified in Condition 6.3. Monthly quantities of water
circulated shall be used in a twelve month rolling total to monitor compliance with the annual
limitation. Each month, a new twelve month total shall be calculated using the previous twelve
months data.

Samples of water circulated from the tower shall be taken and analyzed to determine the total
solids concentration semi-annually. The total solids concentration shall be used to calculate
particulate matter emissions as required by Condition 6.3. A copy of the procedures used to
obtain and analyze samples shall be maintained and made available to the Division upon request.

Emissions of PM, PM,;; and VOC from the cooling water tower shall not exceed the above
limitations (as provided for under the provisions of Section I, Condition 1.3 and Colorado
Regulation No. 3, Part C, Sections I.A.7 and III1.B.7, based on the emissions identified in the
modeling analysis submitted on November 27, 2001). Emissions shall be calculated monthly for
the tower using the equations identified below.

PM = PM,, (tons/month) = Q x d x % drift x 31.3% drift dispersed x total solids concentration
2000 1bs/ton

Where: Q = water circulated, gal/month

d = density of water, 1bs/gal (from T5 application d = 8.34 1bs/gal)

% drift = 0.001% (from T5 application)

31.3% drift dispersed (from EPA-600/7-79-251a, November 1979, AEffects of Pathogenic
and Toxic Materials Transported Via Cooling Device Drift - Volumel - Technical

Reporte, Page 63)
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6.4

Total solids concentration = total solids concentration, in ppm (Ibs solids/ 10° 1bs water) -
to be determined by Condition 6.2.

VOC = CHCI; (tons/month) = Q x EF x (1 mmgal/10° gal)
2000 Ibs/ton

Where: Q = water circulated, gal/yr or gal/month
EF = 0.0527 lbs/mmgal (from letter from Wayne C. Micheletti to Ed Lasnic, dated
November 11, 1992)

Monthly emissions shall be used in a twelve month rolling total to monitor compliance with the
annual limitations. Each month a new twelve month total shall be calculated using the previous
twelve months data.

Opacity of emissions from the cooling water tower shall not exceed 20% (Colorado Regulation
No. 1, Section II.A.1). In the absence of credible evidence to the contrary, compliance with the
opacity standard shall be presumed, provided the drift eliminators on the tower are operated and
maintained in accordance with the manufacturers’ recommendations and good engineering
practices.

7. NSPS General Provisions

7.1

7.2

At all times, including periods of startup, shutdown, and malfunction owners and operators shall
to the extent practicable, maintain and operate any affected facility including associated air
pollution control equipment in a manner consistent with good air pollution control practice for
minimizing emissions. Determination of whether acceptable operating and maintenance
procedures are being used will be based on information available to the Division which may
include, but 1s not limited to monitoring results, opacity observations, review of operating and
maintenance procedures, and inspection of the source (40 CFR Part 60 Subpart A § 60.11(d) as
adopted by Reference in Colorado Regulation No. 6, Part A).

No article, machine, equipment or process shall be used to conceal an emission which would
otherwise constitute a violation of an applicable standard. Such concealment includes, but is not
limited to, the use of gaseous diluents to achieve compliance with an opacity standard or with a
standard which is based on the concentration of a pollutant in the gasses discharged to the
atmosphere (40 CFR Part 60 Subpart A § 60.12, as adopted by reference in Colorado Regulatlon
No. 6, Part A).

8. Particulate Matter Emission Periodic Monitoring Requirements

8.1

8.2

Operation and Maintenance Requirements

The boiler baghouse shall be maintained and operated in accordance with good engineering
practices. Any maintenance performed on the boiler baghouses shall be documented and made
available to the Division upon request.

Stack Testing
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Stack testing for particulate matter emissions shall be performed on the main boiler within 180
days of renewa permit issuance [January 1, 2010] in accordance with the requirements and
procedures set forth in EPA Test Method 5 as set forth in 40 CFR Part 60, Appendix A.
Frequency of testing, thereafter shall be annual except that: (1) if the first test required by this
renewal permit or any subsequent test results indicate emissions are less than or equal to 50% of
the emission limit, another test is required within five years; (2) if the first test required by this
renewal permit or any subsequent test results indicate emissions are more than 50%, but less than
or equal to 75% of the emission limit, another test is required within three years; (3) if the first
test required by this renewal permit or any subsequent test results indicate emissions are greater
than 75% of the emission limit, an annual test is required until the provisions of (1) or (2) are
met.

A stack testing protocol shall be submitted for Division approval at least thirty (30) calendar
days prior to any performance of the test required under this condition. No stack test required
herein shall be performed without prior written approval of the protocol by the Division. The
Division reserves the right to witness the test. In order to facilitate the Division’s ability to make
plans to witness the test, notice of the date (s) for the stack test shall be submitted to the Division
at least thirty (30) calendar days prior to the test. The Division may for good cause shown,
waive this thirty (30) day notice requirement. In instances when a scheduling conflict is
presented, the Division shall immediately contact the permittee in order to explore the possibility
of making modifications to the stack test schedule. The required number of copies of the
compliance test results shall be submitted to the Division within forty-five (45) calendar days of
the completion of the test unless a longer period is approved by the Division.

9. Continuous Emission Monitoring and Continuous Opacity Monitoring Systems
9.1 CEM and COM Monitoring Systems QA/QC Plan

Continuous Emission Monitoring (CEM) and Continuous Opacity Monitoring (COM) systems
are required for measurement of the stack SO,, CO,, NOx (and diluent monitor for either CO,
or Oy), gas flow rate and opacity emissions. The quality assurance/quality control plan required
by 40 CFR Part 75, Appendix B shall be made available to the Division upon request.
Revisions shall be made to the plan at the request of the Division.

9.2 General Provisions

9.2.1 The permittee shall ensure that all continuous emission and opacity monitoring systems
required are in operation and monitoring unit emissions or opacity at all times that the
boiler combusts any fuel except as provided in 40 CFR Part 75 § 75.11(e) and during
periods of calibration, quality assurance, or preventative maintenance performed pursuant
to 40 CFR Part 75 § 75.21 and Appendix B, periods of repair, periods of backups of data
from a data acquisition and handling system or recertification performed pursuant to 40
CFR Part 75 § 75.20. The permittee shall also ensure, subject to the exceptions just
noted, that the continuous opacity monitoring systems required are in operation and
monitoring opacity during the time following combustion when fans are still operating
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922

923

924

9.2.5

unless fan operation is not required to be included under any other applicable requirement
(40 CFR Part 75 § 75.10(d)).

Alternative monitoring system, alternative reference method, or any other alternative for
the required continuous emission monitoring systems shall not be used without having
obtained prior written approval from the appropriate agency, either the Division or the
U.S. EPA, depending on which agency is authorized to approve such alternative under
applicable law. Any alternative continuous emission monitoring systems or continuous
opacity monitoring systems must be certified in accordance with the requirements of 40
CFR Part 75 prior to use.

All test and monitoring equipment, methods, procedures and reporting shall be subject to
the review and approval by the appropriate agency, either the Division or the U.S.EPA,
depending on which agency is authorized to approve such alternative under applicable
law, prior to any official use. The Division shall have the right to inspect such
equipment, methods and procedures and data obtained at any time. The Division shall
provide a witness(es) for any and all tests as Division resources permit.

A file shall be maintained of all measurements, including continuous monitoring system,
monitoring device, and performance testing measurements; all continuous monitoring
system performance evaluations; all continuous monitoring system or monitoring device
calibration checks; adjustments and maintenance performed on these systems or devices;
and all other information required by applicable portions of 40 CFR Part 75 recorded i ina
permanent form suitable for inspection.

Records shall be maintained of the occurrence and duration of any startup, shutdown, or
malfunction in the operation of the source; any malfunction of the air pollution control
equipment; or any periods during which a continuous monitoring system or monitoring
device is inoperative (40 CFR Part 60 Subpart A § 60.7(b), as adopted by reference in
Colorado Regulation No. 6, Part A).
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9.3  Continuous Emission Monitoring (CEM) Systems

9.4

9.5

93.1

932

The Continuous Emission Monitoring (CEM) Systems are subject to the requirements of
40 CFR Part 75. Each monitoring system shall meet the equipment, installation and
performance specifications of 40 CFR Part 75, Appendix A.

The permittee shall follow the 40 CFR Part 75 quality assurance and quality control
procedures of Appendix B and the conversion procedures of Appendix F. For purposes
of monitoring compliance with the SO, emission limitations in Condition 1.3, hourly SO,
data shall be converted to lbs/mmBtu in accordance with the procedures in 40 CFR Part
60 Appendix A Method 19.

Continuous Opacity Monitoring (COM) Systems

9.4.1

9.4.2

The Continuous Opacity Monitoring (COM) Systems are subject to the requirements of
40 CFR Part 75. Each continuous opacity monitoring system shall meet the design,
installation, equipment and performance specifications in 40 CFR Part 60, Appendix B,
Performance Specification 1.

The permittee shall follow the quality assurance and quality control procedures of 40
CFR Part 60, Subpart A §60.13(d) and Subpart D § 60.45(c)(3).

Notification and Recordkeeping

9.5.1

The owner or operator of a facility required to install, maintain, and calibrate continuous
monitoring equipment shall submit to the Division, by the end of the calendar month
following the end of each calendar quarter, a report of excess emissions for all pollutants
monitored for that quarter (40 CFR Part 60 Subpart A § 60.7(c)). This report shall
consist of the following information and/or reporting requirements as specified by the
Division:

9.5.1.1 The magnitude of excess emissions computed in accordance with 40 CFR Part
60 Subpart A § 60.13(h) and Division guidelines, as applicable, any
conversion factor(s) used, and the date and time of commencement and
completion of each time period of excess emissions and the process operating
time during the reporting period (40 CFR Part 60 Subpart A § 60.7(c)(1)).

9.5.1.2  Specific identification of each period of excess emissions that occurs during
startups, shutdowns, and malfunctions of the affected facility. The nature and
cause of any malfunction (if known), the corrective action taken or
preventative measures adopted (40 CFR Part 60 Subpart A § 60.7(c)(2)).

9.5.1.3  The date and time identifying each period of equipment (continuous emission
monitoring equipment) malfunction and the nature of the system repairs or
adjustments, if any, made to correct the malfunction (40 CFR Part 60 Subpart
A §60.7(c)(3)).
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9.5.14  When no excess emissions have occurred or the continuous monitoring
system(s) have not been inoperative, repaired, or adjusted, such information
shall be stated in the report (40 CFR Part 60 Subpart A § 60.7(c)(4)).

9.5.2 The owner or operator of a facility required to install, maintain, and calibrate continuous
monitoring equipment shall submit to the Division, by the end of the calendar month
following the end of each calendar quarter, a summary report for that quarter (40 CFR
Part 60 Subpart A § 60.7(c)). One summary report form shall be submitted for each
pollutant monitored. This report shall contain the information and be presented in the
format provided in 40 CFR Part 60 Subpart A § 60.7(d), Figure 1.

If the total duration of excess emissions for the reporting period is less than 1 percent of
the total operating time for the reporting period and continuous monitoring system (CMS)
downtime is less than 5 percent of the total operating time for the reporting period, only
the summary report form shall be submitted and the excess emission report described in
Condition 12.6.1 need not be submitted unless required by the Division (40 CFR Part 60
Subpart A § 60.7(d)(1)). '

9.5.3 If the total duration of excess emissions for the reporting period is 1 percent or greater of
the total operating time for the reporting period or the total CMS downtime for the
reporting period is 5 percent or greater of the total operating time for the reporting period,
the summary report form and the excess emission report described in Condition 8.6.1
shall both be submitted (40 CFR Part 60 Subpart A § 60.7(d)(1)).

10.  Opacity Requirements and Periodic Monitoring

10.1

10.2

Opacity — Colorado Regulation No. 1, Section ILA.1

Except as provided for in Condition 10.2 below, no owner or operators of a source shall allow or
cause the emission into the atmosphere of any air pollutant which is in excess of 20% opacity
(Colorado Regulation No. 1, Section II.A.1).

The permittee shall operate, calibrate and maintain a continuous in-stack monitoring device for
the measurement of opacity. Unless otherwise specified in this permit, the continuous opacity
monitor (COM) shall be used to monitor compliance with the 20% opacity limit set forth above.
The requirements for the opacity monitoring system are defined in Condition 9 of this permit.

Opacity — Colorado Regulation No. 1, Section IL.A .4

No owner or operator of a source shall allow or cause to be emitted into the atmosphere any air
pollutant resulting from the building of a new fire, cleaning of fire boxes, soot blowing, start-up,
process modifications or adjustment or occasional cleaning of control equipment which is in
excess of 30% opacity for a period or periods aggregating more than six (6) minutes in any sixty
(60) consecutive minutes (Colorado Regulation No. 1, Section II.A.4). Compliance with this
standard shall be monitored, during the aforementioned events, using the continuous opacity
monitor (COM) as required by this permit.
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10.3

The permittee shall operate, calibrate and maintain a continuous in-stack monitoring device for
the measurement of opacity. Unless otherwise specified in this permit, the continuous opacity
monitor (COM) shall be used to monitor compliance with the 30% opacity limit set forth above.
The requirements for the opacity monitoring system are defined in Condition 9 of this permit.

A record shall be kept of the type, date and time of the commencement and completion of each
and every condition subject to Colorado Regulation No. 1, Section II.A.4 that results in an
exceedance. The records shall be made available for review upon request by the Division.

NSPS Opacity Requirements

Opacity of emissions shall not exceed 20% for any six-minute period, except for one six-minute
period not to exceed 27% per hour (40 CFR Part 60 Subpart D § 60.42(a)(2), as adopted by
reference in Colorado Regulation No. 6, Part A). Compliance with this standard shall be
monitored using the continuous opacity monitor (COM) as required by this permit.

Note that this opacity standard shall apply at all times except during periods of startup, shutdown
and malfunction (40 CFR Part 60 Subpart A § 60.11(c), as adopted by reference in Colorado
Regulation No. 6, Part A), however, those instances during startup, shutdown and malfunction
when the opacity standard is exceeded shall be identified in the Excess Emission Report required
by Condition 9.5.

Also note that this opacity standard is more stringent than the opacity standard identified in
Condition 10.2 during periods of fire building, cleaning of fire boxes, soot blowing, process
modifications, and adjustment and occasional cleaning of control equipment.

11.  Lead Periodic Monitoring

11.1

1.2

State-Only Requirement: Emissions of Lead (Pb) shall not be such that emissions, from the
facility, result in an ambient lead concentration exceeding 1.5 micrograms per standard cubic
meter averaged over a one-month period (Colorado Regulation No. 8, Part C, Section 1.B). A
copy of the source’s modeling analysis, indicating that lead emissions meet the State-only lead
standard shall be maintained and made available to the Division upon request. No further
modeling is required unless changes to the fuels processed would significantly increase lead
emissions above the modeled levels.

Lead emissions from the facility are subject to the General Conditions in Section V of this Permit
including Recordkeeping and Reporting requirements and Fee Payment listed under Conditions
22 and 8. Annual emissions for the purposes of APEN reporting and payment of annual fees
shall be based on the information submitted in the annual Toxic Release Inventory (TRI) report.
The TRI report and calculation methodology shall be made available to the Division upon
request.

Operating Permit Number: 960PMR129 First Issued: 1/1/03

Renewed: 1/1/10




Air Pollution Control Division Public Service Company

Colorado Operating Permit Pawnee Station
Permit # 960OPMR 129 Page 34
12. Coal Sampling Requirements

Coal shall be sampled to determine the heat content, weight percent sulfur, weight percent ash and
moisture content of the coal. Vendor receipts used for contractual purposes to insure fuel is delivered
within specifications shall be adequate to provide the necessary data for the purposes of emission
calculations and monitoring compliance with permit conditions. The permittee shall use vendor sample
results from all shipments of coal received.

13. Emission Factors
The permittee shall comply with the provisions of Regulation No. 3 concerning APEN reporting.
Emission factors that are approved compliance factors specified within this permit can not be adjusted
without requiring a permit modification. Emission factors and/or other emission estimating methods
used only to comply with the reporting requirements of this regulation can be updated and modified as
specified. These changes by themselves, do not require any permitting activities though the resulting
emission estimate may trigger permitting activities.”
14.  Regional Haze Requirements — Unit 1 Boiler
The Regional Haze Requirements included in this section do not apply until EPA approves the BART
-portion Colorado’s Regional Haze State Implementation Plan (SIP). Upon approval of the SIP, a
compliance date will be determined in accordance with the requirements specified in Condition 14.5.
Parameter Permit Limitations Compliance Monitoring
Condition Short Term  Long Term Emission Factor Method Interval
Number
Control 14.1 N/A N/A N/A See Condition 14.1
Requirements
SO, 14.2 0.15 Ib/mmBtu, on a 30-day N/A Continuous Continuous
Requirements rolling average Emission
0.12 Ib/mmBtu, on a 12-month | Monitor
rolling average
NOx 14.3 0.23 Ibs/mmBu, on a 30-day N/A Continuous Continuous
Requirements rolling average Emission
Monitor
PM 14.4. 0.03 Ib/mmBtu N/A Baghouse See Condition
Requirements Maintenance, 144,
Source Testing
and CAM
Compliance 14.5. See Condition 14.5 N/A See Condition 14.5
Schedule
Reporting 14.6 See Condition 14.6 N/A See Condition 14.6
Requirements
14.1 A lime spray dryer shall be installed on this unit to control SO, emissions. The existing low
NOx burners and over-fire air systems shall be modified and/or new burners installed to further
reduce NOx emissions (Colorado Construction Permit 07MRO111B).
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14.2 SO, emissions from Unit 1 are subject to the following limitations:

143

14.4

14.5

14.2.1 SO, emissions shall not exceed 0.15 lb/mmBtu, on a 30-day rolling average, including
emissions from shutdown and malfunction events. The first two hours average coal is
first fed to the boiler during a cold startup shall be excluded from the calculation of that
day’s SO, emissions (Colorado Construction Permit 07MRO111B).

14.2.2 SO, emissions shall not exceed 0.12 Ib/mmBtu, on a 12-month rolling average basis
including emissions from startup, shutdown and malfunction events (Colorado
Construction Permit 07MRO0111B).

Compliance with the SO, emission limitations shall be monitored using the continuous emissions
monitoring systems required by Condition 1.8 of this permit. Compliance demonstrations shall
be made according to procedures in the revised New Source Performance Standard provisions of
40 CFR Part 60 Subpart Da, including the definition of boiler operating day, for units
constructed after February 28, 2005 (Colorado Construction permit 07MRO111B).

NOx emissions from Unit 1 are subject to the following limitations:

14.3.1 NOx emissions shall not exceed 0.23 Ibs/mmBtu, on a 30-day rolling average basis,
including shutdown and malfunction events. During cold startups, the following shall
be excluded from the calculation of that day’s NOx emissions (Colorado Construction
permit 07MRO111B).

14.3.1.1  The first two hours when natural gas-fired igniters are in use, and
14.3.1.2  The first four hours after coal is first fed to the boiler.

Compliance with the NOx emission limitations shall be monitored using the continuous
emissions monitoring systems required by Condition 1.8 of this permit. Compliance
demonstrations shall be made according to procedures in the revised New Source Performance
Standard provisions of 40 CFR Part 60 Subpart Da, including the definition of boiler operating
day, for units constructed after February 28, 2005 (Colorado Construction permit 07MRO0O111B).

Particulate matter emissions from Unit 1 shall not exceed 0.03 Ibs/mmBtu, based on the average
of three 2-hour test runs (Colorado Construction permit 07MRO111B). Compliance with this
standard shall be monitored as required by Condition 1.1 of this permit. The first performance
test required by Condition 1.1.2 shall be conducted as required by the compliance schedule
developed in accordance with the requirements in Condition 14.5.

The permittee shall comply with the BART emission limits for SO,, NOx and particulate matter
as expeditiously as practicable, but in no event later than five years after EPA approval of the
implementation plan revision. In order to establish the compliance date, PSCo shall submit to
the Division a proposed compliance schedule within sixty days after EPA approves the BART
portion of the Regional Haze SIP. The Division shall publish the proposed schedule and provide
for a thirty-day public comment period following publication. The Division shall publish its
final determination regarding the proposed schedule for compliance within sixty days after the
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close of the public comment period and will respond to all public comments received. PSCo
shall comply with all conditions of this permit by the compliance date published by the Division
(Colorado Construction permit 07MR0111B).

14.6  Upon EPA’s approval of the BART portion of the Colorado’s Regional Haze SIP, the permittee
shall attach to its Semi-Annual Monitoring and Permit Deviation Report (Appendix B) a
Progress Report on the status of BART not to exceed one page in length. This report shall
include the following (Colorado Construction permit 07MR0111B):

14.6.1 The installation date (expected or actual) for the BART controls, if any;

14.6.2 The anticipated date on which the source will achieve the BART emission limits set
forth in this permit;

14.6.3 A description of the progress made since the prior BART Progress Report toward the
installation of BART controls, if relevant and toward achieving the BART emission
limits set forth in this permit.

The permitte shall be not be required to submit BART Progress Reports once the source
demonstrates compliance with the BART emission limits set forth in this permit.
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SECTION III - Acid Rain Requirements

1. Designated Representative and Alternate Designated Representative
Designated Representative: Alternate Designated Representative:
Name: Steve Mills Name: Dean Metcalf
Title: General Manager, Title: Director, Air and
Power Generation, CO Water
Phone: (303) 628-2679 Phone: (720) 497-2007
2. Sulfur Dioxide Emission Allowances and Nitrogen Oxide Emission Limitations
Unit 1 2010 2011 2012 2013 2014 2015
SO, Allowances, 14327%* 14327% 14327* 14327* 14327* 14327*

per 40 CFR Part
73.10(b), Table 2

NOx Limits, per 40 0.46 0.46 0.46 0.46 0.46 0.46
CFR Part 76.7 Ibs/mmBtu Ibs/mmBtu Ibs/mmBtu Ibs/mmBtu Ibs/mmBtu Ibs/mmBtu

* Under the provisions of § 72.84(a) any allowance allocations to, transfers to and deductions from an affected unit=s Allowance
Tracking System account is considered an automatic permit amendment and as such no revision to the permit is necessary. Numerical
allowances shown in this table are from the 1996 edition of the CFR.

3. Standard Requirements

Unit 1 of this facility is subject to and the source has certified that they will comply with the following standard
conditions. '

Permit Requirements.

(1)  The designated representative of each affected source and each affected unit at the source shall:
) Submit a complete Acid Rain permit application (including a compliance plan) under 40 CFR
part 72 in accordance with the deadlines specified in 40 CFR 72.30; and
(11) Submit in a timely manner any supplemental information that the Division determines is
necessary in order to review an Acid Rain permit application and issue or deny an Acid Rain

permit; :
2) The owners and operators of each affected source and each affected unit at the source shall:
6))] Operate the unit in compliance with a complete Acid Rain permit application or a superseding

Acid Rain permit issued by the Division; and
(i1) Have an Acid Rain Permit.

Monitoring Requirements.
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(D) The owners and operators and, to the extent applicable, designated representative of each affected source
and each affected unit at the source shall comply with the monitoring requirements as provided in 40
CFR part 75.

2) The emissions measurements recorded and reported in accordance with 40 CFR part 75 shall be used to
determine compliance by the source or unit, as appropriate, with the Acid Rain emissions limitations and
emissions reduction requirements for sulfur dioxide and nitrogen oxides under the Acid Rain Program.

3) The requirements of 40 CFR part 75 shall not affect the responsibility of the owners and operators to
monitor emissions of other pollutants or other emissions characteristics at the unit under other applicable
requirements of the Federal Clean Air Act and other provisions of the operating permit for the source.

Sulfur Dioxide Requirements.

(1)  The owners and operators of each source and each affected unit at the source shall:

(i) Hold allowances, as of the allowance transfer deadline, in the unit’s compliance account (after
deductions under 40 CFR 73.34(c)) not less than the total annual emissions of sulfur dioxide for
the previous calendar year from the affected units at the source; and

(i1) Comply with the applicable Acid Rain emissions limitations for sulfur dioxide.

2 Each ton of sulfur dioxide emitted in excess of the Acid Rain emissions limitations for sulfur dioxide
shall constitute a separate violation of the Federal Clean Air Act.

3) An affected unit shall be subject to the requirements under paragraph (1) of the sulfur dioxide
requirements as follows:

@) Starting January 1, 2000, an affected unit under 40 CFR 72.6(a)(2); or

(i1) Starting on the later of January 1, 2000 or the deadline for monitor cemﬁcanon under 40 CFR
part 75, an affected unit under 40 CFR 72.6(a)(3).

4) Allowances shall be held in, deducted from, or transferred among Allowance Tracking System accounts
in accordance with the Acid Rain Program.

(5)  An allowance shall not be deducted in order to comply with the requirements under paragraph (1) of the
sulfur dioxide requirements prior to the calendar year for which the allowance was allocated.

(6) An allowance allocated by the Administrator under the Acid Rain Program is a limited authorization to
emit sulfur dioxide in accordance with the Acid Rain Program. No provision of the Acid Rain Program,
the Acid Rain permit application, the Acid Rain permit, or an exemption under 40 CFR 72.7 or 72.8 and
no provision of law shall be construed to limit the authority of the United States to terminate or limit
such authorization. '

(7 An allowance allocated by the Administrator under the Acid Rain Program does not constltute a

property right.

Nitrogen Oxides Requirements. The owners and operators of the source and each affected unit at the source
shall comply with the applicable Acid Rain emissions limitation for nitrogen oxides.

Excess Emissions Requirements.

(1) The designated representative of an affected source that has excess emissions in any calendar year shall
submit a proposed offset plan to the Administrator of the U. S. EPA, as required under 40 CFR part 77.
2) The owners and operators of an affected source that has excess emissions in any calendar year shall:
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(1) Pay without demand, to the Administrator of the U. S. EPA, the penalty required, and pay upon
demand the interest on that penalty, as required by 40 CFR part 77; and
(i)  Comply with the terms of an approved offset plan, as required by 40 CFR part 77.

Recordkeeping and Reporting Requirements.

4] Unless otherwise provided, the owners and operators of the source and each affected unit at the source
shall keep on site at the source each of the following documents for a period of 5 years from the date the
document is created. This period may be extended for cause, at any time prior to the end of 5 years, in
writing by the Administrator or the Division: '
® The certificate of representation for the designated representative for the source and each

affected unit at the source and all documents that demonstrate the truth of the statements in the
certificate of representation, in accordance with 40 CFR 72.24; provided that the certificate and
documents shall be retained on site at the source beyond such 5-year period until such documents
are superseded because of the submission of a new certificate of representation changing the
designated representative;

(ii))  All emissions monitoring information, in accordance with 40 CFR part 75, provided that to the
extent that 40 CFR part 75 provides for a 3-year period for recordkeeping, the 3-year period shall
apply;

(1))  Copies of all reports, compliance certifications, and other submissions and all records made or
required under the Acid Rain Program; and,

(iv)  Copies of all documents used to complete an Acid Rain permit application and any other
submission under the Acid Rain Program or to demonstrate compliance with the requirements of
the Acid Rain Program.

2) The designated representative of an affected source and each affected unit at the source shall submit the
reports and compliance certifications required under the Acid Rain Program, including those under 40
CFR part 72 subpart I and 40 CFR part 75.

Liability.

(1) Any person who knowingly violates any requirement or prohibition of the Acid Rain Program, a
complete Acid Rain permit application, an Acid Rain permit, or an exemption under 40 CFR 72.7 or
72.8, including any requirement for the payment of any penalty owed to the United States, shall be
-subject to enforcement pursuant to section 113(c) of the Federal Clean Air Act.

2) Any person who knowingly makes a false, material statement in any record, submission, or report under
the Acid Rain Program shall be subject to criminal enforcement pursuant to section 113(c) of the Federal
Clean Air Act and 18 U.S.C. 1001.

3) No permit revision shall excuse any violation of the requirements of the Acid Rain Program that occurs
prior to the date that the revision takes effect.

6 Each affected source and each affected unit shall meet the requirements of the Acid Rain Program.

(5) Any provision of the Acid Rain Program that applies to an affected source (including a provision
applicable to the designated representative of an affected source) shall also apply to the owners and
operators of such source and of the affected units at the source.
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(6)  Any provision of the Acid Rain Program that applies to an affected unit (including a provision
applicable to the designated representative of an affected unit) shall also apply to the owners and
operators of such unit.

(7 Each violation of a provision of 40 CFR parts 72, 73, 74, 75, 76, 77, and 78 by an affected source or
affected unit, or by an owner or operator or designated representative of such source or unit, shall be a
separate violation of the Federal Clean Air Act.

Effect on Other Authorities. No provision of the Acid Rain Program, an Acid Rain permit application, an Acid
Rain permit, or an exemption under 40 CFR 72.7 or 72.8 shall be construed as:

(1) Except as expressly provided in ftitle IV of the Federal Clean Air Act, exempting or excluding the
owners and operators and, to the extent applicable, the designated representative of an affected source or
affected unit from compliance with any other provision of the Federal Clean Air Act, including the
provisions of title I of the Federal Clean Air Act relating to applicable National Ambient Air Quality
Standards or State Implementation Plans;

(2)  Limiting the number of allowances a unit can hold; provided, that the number of allowances held by the
source shall not affect the source’s obligation to comply with any other provisions of the Federal Clean
Alr Act;

3) Requiring a change of any kind in any State law regulating electric utility rates and charges, affecting
any State law regarding such State regulation, or limiting such State regulation, including any prudence
review requirements under such State law;

(4)  Modifying the Federal Power Act or affecting the authority of the Federal Energy Regulatory
Commission under the Federal Power Act; or,

(5) Interfering with or impairing any program for competitive bidding for power supply in a State in which
such program is established.

4. Reporting Requirements
Reports shall be submitted to the addresses identified in Appendix D.

Pursuant to 40 CFR Part 75.64 quarterly reports and compliance certification requirements shall be submitted to
the Administrator within 30 days after the end of the calendar quarter. The contents of these reports shall
meet the requirements of 40 CFR 75.64.

Pursuant to 40 CFR Part 75.65 excess emissions of opacity shall be reported to the Division. These reports
shall be submitted in a format approved by the Division.

Revisions to this permit shall be made in accordance with 40 CFR Part 72, Subpart H, §§ 72.80 through 72.85
(as adopted by reference in Colorado Regulation 18). Permit modification requests shall be submitted to the
Division at the address identified in Appendix D.

Changes to the Designated Representative or Alternate Designated Representative shall be made in accordance
with 40 CFR 72.23.
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SECTION 1V - Permit Shield

Regulation No. 3, 5 CCR 1001-5, Part C, §§ I.A.4, V.D., & XIII.B and § 25-7-114.4(3)(a), C.R.S.
Specific Non-Applicable Requirements

Based on the information available to the Division and supplied by the applicant, the following
parameters and requirements have been specifically identified as non-applicable to the facility to which
this permit has been issued. This shield does not protect the source from any violations that occurred
prior to or at the time of permit issuance. In addition, this shield does not protect the source from any
violations that occur as a result of any modifications or reconstruction on which construction
commenced prior to permit issuance.

Emission Unit
Description &
Number

Applicable Requirement Justification

Cooling Tower

40 CFR Part 63, Subpart Q (as adopted by These requirements are not applicable because the cooling

reference in Colorado Regulation No. 8, towers do not use chromium-based water treatment chemicals.
Part E)

General Conditions

Compliance with this Operating Permit shall be deemed compliance with all applicable requirements
specifically identified in the permit and other requirements specifically identified in the permit as not
applicable to the source. This permit shield shall not alter or affect the following:

2.1 The provisions of §§v25-7-112 and 25-7-113, C.R.S., or § 303 of the federal act, concerning
enforcement in cases of emergency;

2.2 The liability of an owner or operator of a source for any violation of applicable requirements
prior to or at the time of permit issuance;

2.3 The applicable requirements of the federal Acid Rain Program, consistent with § 408(a) of the
federal act;

2.4  The ability of the Air Pollution Control Division to obtain information from a source pursuant to
§25-7-111(2)(I), C.R.S,, or the ability of the Administrator to obtain information pursuant to §
114 of the federal act;

2.5 The ability of the Air Pollution Control Division to reopen the Operating Permit for cause
pursuant to Regulation No. 3, Part C, § XIII.

2.6 Sources are not shielded from terms and conditions that become applicable to the source
subsequent to permit issuance. :
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3. Streamlined Conditions

The following applicable requirements have been subsumed within this operating permit using the
pertinent streamlining procedures approved by the U.S. EPA. For purposes of the permit shield,
compliance with the listed permit conditions will also serve as a compliance demonstration for purposes
of the associated subsumed requirements.

Permit Condition(s)

Streamlined (Subsumed) Requirements

Section II, Conditions
9.1,92,93&94

Colorado Regulation No. 1, Sections IV.A & B [general continuous emission monitoring requirements]

Section V, Conditions
22b&c

Colorado Regulation No. 1, Section IV. H [continuous emission monitoring requirements - maintaining a
file of continuous emission monitoring records]

Section II, Condition
942

Colorado Regulation No. 1, Section IV. F [continuous emission monitoring requirements — calibration
requirements] i

Section II, Condition
9.5

Colorado Regulation No. 1, Section IV.G [continuous emission monitoring requirements - excess
emission reporting requirements)

Section II, Condition
1.13

EPA PSD Permit, Condition III.a opacity requirement ONLY [opacity not to exceed 20% except for
one 6-minute period per hour of not more than 27% average opacity|

Section II, Condition
1.1

40 CFR Part 60 Subpart D § 60.42(a), as adopted by reference in Colorado Regulation No. 6, Part A and
EPA PSD Permit [particulate matter emissions shall not exceed 0.1 lbs/mmBtu]

Section II, Condition
1.3

40 CFR Part 60 Subpart D § 60.43(a)(2), as adopted by reference in Colorado Regulation No. 6, Part A
and EPA PSD Permit [SO, emissions shall not exceed 1.2 lbs/mmBtu, when burning coal]

Section II, Conditions
9.1,92,93&94

40 CFR Part 60 Subpart D §§ 60.45(a), (c) and EPA PSD Permit EXCEPT (c)(3) as it applies to
COMS, (e) and (f) as adopted by reference in Colorado Regulation No. 6, Part A [continuous emission
monitoring requirements]

Section II, Condition
9.5

40 CFR Part 60 Subpart D § 60.45(g) and EPA PSD Permit, EXCEPT (g)(3) as it applies to identifying
NOy excess emissions, as adopted by reference in Colorado Regulation No. 6, Part A [excess emission
reporting requirements]
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SECTION V - General Permit Conditions

7/21/09 version

1. Administrative Changes

Regulation No. 3,5 CCR 1001-5, Part A, § III.

The permittee shall submit an application for an administrative permit amendment to the Division for those permit changes
that are described in Regulation No. 3, Part A, § I.B.1. The permittee may immediately make the change upon submission of
the application to the Division.

2. Certification Requirements

Regulation No. 3. 5 CCR 1001-5. Part C, §§ II1.B.9.. V.C.16.a.& e. and V.C.17.

a. Any application, report, document and compliance certification submitted to the Air Pollution Control Division
pursuant to Regulation No. 3 or the Operating Permit shall contain a certification by a responsible official of the
truth, accuracy and completeness of such form, report or certification stating that, based on information and belief
formed after reasonable inquiry, the statements and information in the document are true, accurate and complete.

b. All compliance certifications for terms and conditions in the Operating Permit shall be submitted to the Air Pollution
Control Division at least annually unless a more frequent period is specified in the applicable requirement or by the
Division in the Operating Permit.

c. Compliance certifications shall contain:

1) the identification of each permit term and condition that is the basis of the certification;

(i1) the compliance status of the source;

(ii1) whether compliance was continuous or intermittent;

(iv) method(s) used for determining the compliance status of the source, currently and over the reporting
period; and

W) such other facts as the Air Pollution Control Division may require to determine the compliance status of the
source.

d. All compliance certifications shall be submitted to the Air Pollution Control Division and to the Environmental
Protection Agency at the addresses listed in Appendix D of this Permit.

e. If the permittee is required to develop and register a risk management plan pursuant to § 112(r) of the federal act, the
permittee shall certify its compliance with that requirement; the Operating Permit shall not incorporate the contents
of the risk management plan as a permit term or condition.

3. Commen Provisions

Common Provisions Regulation, 5 CCR 1001-2 §§ IT.A.. IIL.B.. II.C.. II.E.. II.F.. IL.I, and II.J

a. To Control Emissions Leaving Colorado
When emissions generated from sources in Colorado cross the State boundary line, such emissions shall not cause
the air quality standards of the receiving State to be exceeded, provided reciprocal action is taken by the receiving
State.
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b. Emission Monitoring Requirements

The Division may require owners or operators of stationary air pollution sources to install, maintain, and use
instrumentation to monitor and record emission data as a basis for periodic reports to the Division.

c. Performance Testing
The owner or operator of any air pollution source shall, upon request of the Division, conduct performance test(s)

and furnish the Division a written report of the results of such test(s) in order to determine compliance with
applicable emission control regulations.

Performance test(s) shall be conducted and the data reduced in accordance with the applicable reference test
methods unless the Division:

(1) specifies or approves, in specific cases, the use of a test method with minor changes in methodology;
(ii) approves the use of an equivalent method,;
(1ii) approves the use of an alternative method the results of which the Division has determined to be adequate

for indicating where a specific source is in compliance; or

(iv) waives the requirement for performance test(s) because the owner or operator of a source has demonstrated
by other means to the Division's satisfaction that the affected facility is in compliance with the standard.
Nothing in this paragraph shall be construed to abrogate the Commission's or Division's authority to require
testing under the Colorado Rewvised Statutes, Title 25, Article 7, and pursuant to regulations promulgated by
the Commission. '

Compliance test(s) shall be conducted under such conditions as the Division shall specify to the plant operator based
on representative performance of the affected facility. The owner or operator shall make available to the Division
such records as may be necessary to determine the conditions of the performance test(s). Operations during period of
startup, shutdown, and malfunction shall not constitute representative conditions of performance test(s) unless
otherwise specified in the applicable standard.

The owner or operator of an affected facility shall provide the Division thirty days prior notice of the performance
test to afford the Division the opportunity to have an observer present. The Division may waive the thirty day notice
requirement provided that arrangements satisfactory to the Division are made for earlier testing.

The owner or operator of an affected facility shall provide, or cause to be provided, performance testing facilities as
follows:

() Sampling ports adequate for test methods applicable to such facility;
(i1) Safe sampling platform(s);

(iii) Safe access to sampling platform(s); and

(iv) Utilities for sampling and testing equipment.

Each performance test shall consist of at least three separate runs using the applicable test method. Each run shall be
conducted for the time and under the conditions specified in the applicable standard. For the purpose of determining
compliance with an applicable standard, the arithmetic mean of results of at least three runs shall apply. In the event
that a sample is accidentally lost or conditions occur in which one of the runs must be discontinued because of
forced shutdown, failure of an irreplaceable portion of the sample train, extreme meteorological conditions, or other
circumstances beyond the owner or operator's control, compliance may, upon the Division's approval, be determined
using the arithmetic mean of the results of the two other runs.
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Nothing in this section shall abrogate the Division's authority to conduct its own performance test(s) if so warranted.
d. Affirmative Defense Provision for Excess Emissions during Malfunctions

Note that until such time as the U.S. EPA approves this provision into the Colorado State Implementation Plan
(SIP), it shall be enforceable only by the State.

An affirmative defense to a claim of violation under these regulations is provided to owners and operators for civil
penalty actions for excess emissions during periods of malfunction. To establish the affirmative defense and to be
relieved of a civil penalty in any action to enforce an applicable requirement, the owner or operator of the facility
must meet the notification requirements below in a timely manner and prove by a preponderance of evidence that:

1) The excess emissions were caused by a sudden, unavoidable breakdown of equipment, or a sudden,
unavoidable failure of a process to operate in the normal or usual manner, beyond the reasonable control of
the owner or operator;

(i1) The excess emissions did not stem from any activity or event that could have reasonably been foreseen and
avoided, or planned for, and could not have been avoided by better operation and maintenance practices;

(i11) Repairs were made as expeditiously as possible when the applicable emission limitations were being
exceeded;
(iv) The amount and duration of the excess emissions (including any bypass) were minimized to the maximum

extent practicable during periods of such emissions;

W) All reasonably possible steps were taken to minimize the impact of the excess emissions on ambient air
quality;
(vi) All emissions monitoring systems were kept in operation (if at all possible);

(vii) The owner or operator’s actions during the period of excess emissions were documented by properly
signed, contemporaneous operating logs or other relevant evidence;

(viii)  The excess emissions were not part of a recurring pattern indicative of inadequate design, operation, or
maintenance;

(ix) At all times, the facility was operated in a manner consistent with good practices for minimizing emissions.
This section is intended solely to be a factor in determining whether an affirmative defense is available to
an owner or operator, and shall not constitute an additional applicable requirement; and

(x) During the period of excess emissions, there were no exceedances of the relevant ambient air quality
standards established in the Commissions’ Regulations that could be attributed to the emitting source.

The owner or operator of the facility experiencing excess emissions during a malfunction shall notify the division
verbally as soon as possible, but no later than noon of the Division’s next working day, and shall submit written
notification following the initial occurrence of the excess emissions by the end of the source’s next reporting period.
The notification shall address the criteria set forth above.

The Affirmative Defense Provision contained in this section shall not be available to claims for injunctive relief.

The Affirmative Defense Provision does not apply to failures to meet federally promulgated performance standards
or emission limits, including, but not limited to, new source performance standards and national emission standards
for hazardous air pollutants. The affirmative defense provision does not apply to state implementation plan (sip)
limits or permit limits that have been set taking into account potential emissions during malfunctions, including, but
not necessarily limited to, certain limits with 30-day or longer averaging times, limits that indicate they apply during
malfunctions, and limits that indicate they apply at all times or without exception.
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€. Circumvention Clause

A person shall not build, erect, install, or use any article, machine, equipment, condition, or any contrivance, the use
of which, without resulting in a reduction in the total release of air pollutants to the atmosphere, reduces or conceals
an emission which would otherwise constitute a violation of this regulation. No person shall circumvent this
regulation by using more openings than is considered normal practice by the industry or activity in question.

f Compliance Certifications

For the purpose of submitting compliance certifications or establishing whether or not a person has violated or is in
violation of any standard in the Colorado State Implementation Plan, nothing in the Colorado State Implementation
Plan shall preclude the use, including the exclusive use, of any credible evidence or information, relevant to whether
a source would have been in compliance with applicable requirements if the appropriate performance or compliance
test or procedure had been performed. Evidence that has the effect of making any relevant standard or permit term
more stringent shall not be credible for proving a violation of the standard or permit term.

When compliance or non-compliance is demonstrated by a test or procedure provided by permit or other applicable
requirement, the owner or operator shall be presumed to be in compliance or non-compliance unless other relevant
credible evidence overcomes that presumption.

g. Affirmative Defense Provision for Excess Emissions During Startup and Shutdown

An affirmative defense is provided to owners and operators for civil penalty actions for excess emissions during
periods of startup and shutdown. To establish the affirmative defense and to be relieved of a civil penalty in any
action to enforce an applicable requirement, the owner or operator of the facility must meet the notification
requirements below in a timely manner and prove by a preponderance of the evidence that:

@) The periods of excess emissions that occurred during startup and shutdown were short and infrequent and
could not have been prevented through careful planning and design;

(i) The excess emissions were not part of a recurring pattern indicative of inadequate design, operation or
maintenance;
(iii) If the excess emissions were caused by a bypass (an intentional diversion of control equipment), then the

bypass was unavoidable to prevent loss of life, personal injury, or severe property damage;

(iv) The frequency and duration of operation in startup and shutdown periods were minimized to the maximum
extent practicable;

) All possible steps were taken to minimize the impact of excess emissions on ambient air quality;
(vi) All emissions monitoring systems were kept in operation (if at all possible);

(vii) The owner or operator’s actions during the period of excess emissions were documented by properly
signed, contemporaneous operating logs or other relevant evidence; and,

(viii) At all times, the facility was operated in a manner consistent with good practices for minimizing emissions.
This subparagraph is intended solely to be a factor in determining whether an affirmative defense is
available to an owner or operator, and shall not constitute an additional applicable requirement.

The owner or operator of the facility experiencing excess emissions during startup and shutdown shall notify the
Division verbally as soon as possible, but no later than two (2) hours after the start of the next working day, and shall
submit written quarterly notification following the initial occurrence of the excess emissions. The notification shall
address the criteria set forth above.

The Affirmative Defense Provision contained in this section shall not be available to claims for injunctive relief.
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The Affirmative Defense Provision does not apply to State Implementation Plan provisions or other requirements
that derive from new source performance standards or national emissions standards for hazardous air pollutants, or
any other federally enforceable performance standard or emission limit with an averaging time greater than twenty-
four hours. In addition, an affirmative defense cannot be used by a single source or small group of sources where
the excess emissions have the potential to cause an exceedance of the ambient air quality standards or Prevention of
Significant Deterioration (PSD) increments.

In making any determination whether a source established an affirmative defense, the Division shall consider the
information within the notification required above and any other information the Division deems necessary, which
may include, but is not limited to, physical inspection of the facility and review of documentation pertaining to the
maintenance and operation of process and air pollution control equipment.

4. Compliance Requirements

Regulation No. 3. 5 CCR 1001-5. Part C, §§ III.C.9., V.C.11. & 16.d. and § 25-7-122.1(2). C.R.S.

a. The permittee must comply with all conditions of the Operating Permit. Any permit noncompliance relating to
federally-enforceable terms or conditions constitutes a violation of the federal act, as well as the state act and
Regulation No. 3. Any permit noncompliance relating to state-only terms or conditions constitutes a violation of the
state act and Regulation No. 3, shall be enforceable pursuant to state law, and shall not be enforceable by citizens
under § 304 of the federal act. Any such violation of the federal act, the state act or regulations implementing either
statute is grounds for enforcement action, for permit termination, revocation and reissuance or modification or for
denial of a permit renewal application.

b. It shall not be a defense for a permittee in an enforcement action or a consideration in favor of a permittee in a
permit termination, revocation or modification action or action denying a permit renewal application that it would -
have been necessary to halt or reduce the permitted activity in order to maintain compliance with the conditions of
the permit.

c. The permit may be modified, revoked, reopened, and reissued, or terminated for cause. The filing of any request by
the permittee for a permit modification, revocation and reissuance, or termination, or any notification of planned
changes or anticipated noncompliance does not stay any permit condition, except as provided in §§ X. and XI. of
Regulation No. 3, Part C.

d. The permittee shall furnish to the Air Pollution Control Division, within a reasonable time as specified by the
Division, any information that the Division may request in writing to determine whether cause exists for modifying,
revoking and reissuing, or terminating the permit or to determine compliance with the permit. Upon request, the
permittee shall also furnish to the Division copies of records required to be kept by the permittee, including
information claimed to be confidential. Any information subject to a claim of confidentiality shall be specifically
identified and submitted separately from information not subject to the claim.

e. Any schedule for compliance for applicable requirements with which the source is not in compliance at the time of
permit issuance shall be supplemental, and shall not sanction noncompliance with, the applicable requirements on
which it is based.

f. For any compliance schedule for applicable requirements with which the source is not in compliance at the time of
permit issuance, the permittee shall submit, at least every 6 months unless a more frequent period is specified in the
applicable requirement or by the Air Pollution Control Division, progress reports which contain the following:

(i) dates for achieving the activities, milestones, or compliance required in the schedule for compliance, and
dates when such activities, milestones, or compliance were achieved; and

(ii) an explanation of why any dates in the schedule of compliance were not or will not be met, and any
preventive or corrective measures adopted.

Operating Permit Number: 960PMR129 First Issued: 1/1/03
Renewed: 1/1/10



Air Pollution Control Division ' Public Service Company

Colorado Operating Permit Pawnee Station
Permit # 960PMR 129 Page 48
g The permittee shall not knowingly falsify, tamper with, or render inaccurate any monitoring device or method

required to be maintained or followed under the terms and conditions of the Operating Permit.
5. Emergency Provisions

Regulation No. 3, 5 CCR 1001-5, Part C, § VII.

An emergency means any situation arising from sudden and reasonably unforeseeable events beyond the control of the
source, including acts of God, which situation requires immediate corrective action to restore normal operation, and that
causes the source to exceed the technology-based emission limitation under the permit due to unavoidable increases in
emissions attributable to the emergency. “Emergency” does not include noncompliance to the extent caused by improperly
designed equipment, lack of preventative maintenance, careless or improper operation, or operator error. An emergency
constitutes an affirmative defense to an enforcement action brought for noncompliance with a technology-based emission
limitation if the permittee demonstrates, through properly signed, contemporaneous operating logs, or other relevant evidence

that:

a. an emergency occurred and that the permittee can identify the cause(s) of the emergency;

b. the permitted facility was at the time being properly operated;

c. during the period of the emergency the permittee took all reasonable steps to minimize levels of emissions that
exceeded the emission standards, or other requirements in the permit; and

d. the permittee submitted oral notice of the emergency to the Air Pollution Control Division no later than noon of the
next working day following the emergency, and followed by written notice within one month of the time when
emissions limitations were exceeded due to the emergency. This notice must contain a description of the
emergency, any steps taken to mitigate emissions, and corrective actions taken.
This emergency provision is in addition to any emergency or malfunction provision contained in any applicable

6. Emission Controls for Asbestos

Regulation No. 8, 5 CCR 1001-10, Part B

The permittee shall not conduct any asbestos abatement activities except in accordance with the provisions of Regulation No.
8, Part B, " asbestos control."

7. Emissions Trading, Marketable Permits, Econemic Incentives

Regulation No. 3.5 CCR 1001-5. Part C. § V.C.13.

No permit revision shall be required under any approved economic incentives, marketable permits, emissions trading and
other similar programs or processes for changes that are specifically provided for in the permit.

8. Fee Payment

C.R.S. §§ 25-7-114.1(6) and 25-7-114.7

a. The permittee shall pay an annual emissions fee in accordance with the provisions of § 25-7-114.7. A 1% per
month late payment fee shall be assessed against any invoice amounts not paid in full on the 91st day after the date
of invoice, unless a permittee has filed a timely protest to the invoice amount.

b. The permittee shall pay a permit processing fee in accordance with the provisions of C.R.S § 25-7-114.7. If the
Division estimates that processing of the permit will take more than 30 hours, it will notify the permittee of its
estimate of what the actual charges may be prior to commencing any work exceeding the 30 hour limit.
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c. The permittee shall pay an APEN fee in accordance with the provisions of § 25-7-114.1(6) for each APEN or
revised APEN filed.
9. ‘Fugitive Particulate Emissions

10.

11.

12.

13.

14.

Regulation No. 1,5 CCR 1001-3, § [ILD.1.

The permittee shall employ such control measures and operating procedures as are necessary to minimize fugitive particulate
emissions into the atmosphere, in accordance with the provisions of Regulation No. 1, § IIL.D.1.

Inspection and Entry

Regulation No. 3. 5 CCR 1001-5. Part C, § V.C.16.b.

Upon presentation of credentials and other documents as may be required by law, the permittee shall allow the Air Pollution
Control Division, or any authorized representative, to perform the following:

a. enter upon the permittee’s premises where an Operating Permit source is located, or emissions-related activity is
conducted, or where records must be kept under the terms of the permit;

b. have access to, and copy, at reasonable times, any records that must be kept under the conditions of the permit;

C. inspect at reasonable times any facilities, equipment (including monitoring and air pollution control equipment),
practices, or operations regulated or required under the Operating Permit;

d. sample or monitor at reasonable times, for the purposes of assuring compliance with the Operating Permit or
applicable requirements, any substances or parameters.

Minor Permit Modifications

Regulation No. 3, 5 CCR 1001-5. Part C, §§ X. & XI.

The permittee shall submit an application for a minor permit modification before making the change requested in the
application. The permit shield shall not extend to minor permit modifications.

New Source Review

Regulation No. 3, 5 CCR 1001-5. Part B

The permittee shall not commence construction or modification of a source required to be reviewed under the New Source
Review provisions of Regulation No. 3, Part B, without first receiving a construction permit.

No Property Rights Conveyed

Regulation No. 3.5 CCR 1001-5. Part C. § V.C.11.d.

This permit does not convey any property rights of any sort, or any exclusive privilege.

Odor

Regulation No. 2. 5 CCR 1001-4, Part A

As a matter of state law only, the permittee shall comply with the provisions of Regulation No. 2 concerning odorous
emissions.
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15. Off-Permit Changes to the Source

Regulation No. 3, 5 CCR 1001-5. Part C. § XII.B.

The permittee shall record any off-permit change to the source that causes the emissions of a regulated pollutant subject to an

applicable requirement, but not otherwise regulated under the permit, and the emissions resulting from the change, including

any other data necessary to show compliance with applicable ambient air quality standards. The permittee shall provide
contemporaneous notification to the Air Pollution Control Division and to the Environmental Protection Agency at the
addresses listed in Appendix D of this Permit . The permit shield shall not apply to any off-permit change.

16. Opacity
Regulation No. 1, 5 CCR 1001-3. §§ L., IL.
The permittee shall comply with the opacity emissions limitation set forth in Regulation No. 1, §§ I.-II.

17. Open Burning

Regulation No. 9, 5 CCR 1001-11

The permittee shall obtain a permit from the Division for any regulated open burning activities in accordance with provisions

of Regulation No .9.

18. Ozone Depleting Compounds

Regulation No. 15, 5 CCR 1001-17

The permittee shall comply with the provisions of Regulation No. 15 concerning emissions of ozone depleting compounds.

Sections I, I.C., IL.D., IIL. IV, and V. of Regulation No. 15 shall be enforced as a matter of state law only.

19. Permit Expiration and Renewal

Regulation No. 3. 5 CCR 1001-5. Part C, §§ III.B.6.. IV.C.. V.C.2.

a. The permit term shall be five (5) years. The permit shall expire at the end of its term. Permit expiration terminates
the permittee’s right to operate unless a timely and complete renewal application is submitted.

b. Applications for renewal shall be submitted at least twelve months, but not more than 18 months, prior to the
expiration of the Operating Permit. An application for permit renewal may address only those portions of the perrmnit
that require revision, supplementing, or deletion, incorporating the remaining permit terms by reference from the
previous permit. A copy of any materials incorporated by reference must be included with the application.

20. Portable Sources

Regulation No. 3, 5 CCR 1001-5. Part C, § 1LD.

Portable Source permittees shall notify the Air Pollution Control Division at least 10 days in advance of each change in

location.

21. Prompt Deviation Reporting

Regulation No. 3,5 CCR 1001-5. Part C. § V.C.7.b.

The permittee shall promptly report any deviation from permit requirements, including those attributable to malfunction

conditions as defined in the permit, the probable cause of such deviations, and any corrective actions or preventive measures

taken.
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“Prompt” is defined as follows:

Any definition of “prompt” or a specific timeframe for reporting deviations provided in an underlying applicable
requirement as identified in this permit; or

Where the underlying applicable requirement fails to address the time frame for reporting deviations, reports of
deviations will be submitted based on the following schedule:

)] For emissions of a hazardous air pollutant or a toxic air pollutant (as identified in the applicable regulation)
that continue for more than an hour in excess of permit requirements, the report shall be made within 24
hours of the occurrence;

(ii) For emissions of any regulated air pollutant, excluding a hazardous air pollutant or a toxic air pollutant that
continue for more than two hours in excess of permit requirements, the report shall be made within 48
hours; and

(iii) For all other deviations from permit requirements, the report shall be submitted every six (6) months,

except as otherwise specified by the Division in the permit in accordance with paragraph 22.d. below.

If any of the conditions in paragraphs b.i or b.ii above are met, the source shall notify the Division by telephone
(303-692-3155) or facsimile (303-782-0278) based on the timetables listed above. [Explanatory note: Notification
by telephone or facsimile must specify that this notification is a deviation report for an Operating Permit.] A
written notice, certified consistent with General Condition 2.a. above (Certification Requirements), shall be
submitted within 10 working days of the occurrence. All deviations reported under this section shall also be
identified in the 6-month report required above.

“Prompt reporting” does not constitute an exception to the requirements of "Emergency Provisions" for the purpose of
avoiding enforcement actions. .

22. Record Keeping and Reporting Requirements
Regulation No. 3. 5 CCR 1001-5. Part A, § I1.; Part C, §§ V.C.6.. V.C.7.
a. Unless otherwise provided in the source specific conditions of this Operating Permit, the permittee shall maintain
compliance monitoring records that include the following information:
1 date, place as defined in the Operating Permit, and time of sampling or measurements;
(i1) date(s) on which analyses were performed;
(iil) the company or entity that performed the analysis;
(iv) the analytical techniques or methods used;
) the results of such analysis; and
(vi) the operating conditions at the time of sampling or measurement.
b. The permittee shall retain records of all required monitoring data and support information for a period of at least five
(5) years from the date of the monitoring sample, measurement, report or application. Support information, for this
purpose, includes all calibration and maintenance records and all original strip-chart recordings for continuous
monitoring instrumentation, and copies of all reports required by the Operating Permit. With prior approval of the
Air Pollution Control Division, the permittee may maintain any of the above records in a computerized form.
C. Permittees must retain records of all required monitoring data and support information for the most recent twelve
(12) month period, as well as compliance certifications for the past five (5) years on-site at all times. A permittee
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shall make available for the Air Pollution Control Division's review all other records of required monitoring data
and support information required to be retained by the permittee upon 48 hours advance notice by the Division.

The permittee shall submit to the Air Pollution Control Division all reports of any required monitoring at least every
six (6) months, unless an applicable requirement, the compliance assurance monitoring rule, or the Division requires
submission on a more frequent basis. All instances of deviations from any permit requirements must be clearly
identified in such reports.

The permittee shall file an Air Pollutant Emissions Notice (“APEN”) prior to constructing, modifying, or altering
any facility, process, activity which constitutes a stationary source from which air pollutants are or are to be emitted,
unless such source is exempt from the APEN filing requirements of Regulation No. 3, Part A, § [L.D. A revised
APEN shall be filed annually whenever a significant change in emissions, as defined in Regulation No. 3, Part A, §
I1.C.2., occurs; whenever there is a change in owner or operator of any facility, process, or activity; whenever new
control equipment is installed; whenever a different type of control equipment replaces an existing type of control
equipment; whenever a permit limitation must be modified; or before the APEN expires. An APEN is valid for a
period of five years. The five-year period recommences when a revised APEN is received by the Air Pollution
Control Division. Revised APENs shall be submitted no later than 30 days before the five-year term expires.
Permittees submitting revised APENs to inform the Division of a change in actual emission rates must do so by
April 30 of the following year. Where a permit revision is required, the revised APEN must be filed along with a
request for permit revision. APENs for changes in control equipment must be submitted before the change occurs.
Annual fees are based on the most recent APEN on file with the Division.

23. Reopenings for Cause

Regulation No. 3, 5 CCR 1001-5. Part C, § XIIJI.

a. The Air Pollution Control Division shall reopen, revise, and reissue Operating Permits; permit reopenings and
reissuance shall be processed using the procedures set forth in Regulation No. 3, Part C, § III., except that
proceedings to reopen and reissue permits affect only those parts of the permit for which cause to reopen exists.

b. The Division shall reopen a permit whenever additional applicable requirements become applicable to a major
source with a remaining permit term of three or more years, unless the effective date of the requirements is later than
the date on which the permit expires, or unless a general permit is obtained to address the new requirements;
whenever additional requirements (including excess emissions requirements) become applicable to an affected
source under the acid rain program; whenever the Division determines the permit contains a material mistake or that
inaccurate statements were made in establishing the emissions standards or other terms or conditions of the permit;
or whenever the Division determines that the permit must be revised or revoked to assure compliance with an
applicable requirement.

c. The Division shall provide 30 days’ advance notice to the permittee of its intent to reopen the permit, except that a
shorter notice may be provided in the case of an emergency.

d. The permit shield shall extend to those parts of the permit that have been changed pursuant to the reopening and
reissuance procedure. :

24. Section 502(b)(10) Changes

Regulation No. 3. 5 CCR 1001-5, Part C. § XIT.A.

The permittee shall provide a minimum 7-day advance notification to the Air Pollution Control Division and to the

Environmental Protection Agency at the addresses listed in Appendix D of this Permit. The permittee shall attach a copy of

each such notice given to its Operating Permit.
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25. Severability Clause

26.

27.

28.

29,

Regulation No. 3.5 CCR 1001-5, Part C, § V.C.10.

In the event of a challenge to any portion of the permit, all emissions limits, specific and general conditions, monitoring,
record keeping and reporting requirements of the permit, except those being challenged, remain valid and enforceable.

Significant Permit Modifications

Regulation No. 3. 5 CCR 1001-5, Part C, § IIL.B.2.

The permittee shall not make a significant modification required to be reviewed under Regulation No. 3, Part B
("Construction Permit" requirements) without first receiving a construction permit. The permittee shall submit a complete
Operating Permit application or application for an Operating Permit revision for any new or modified source within twelve
months of commencing operation, to the address listed in Item 1 in Appendix D of this permit. If the permittee chooses to
use the "Combined Construction/Operating Permit" application procedures of Regulation No. 3, Part C, then the Operating
Permit must be received prior to commencing construction of the new or modified source.

Special Provisions Concerning the Acid Rain Program

Regulation No. 3.5 CCR 1001-5. Part C. §§ V.C.1.b. & 8

a. Where an applicable requirement of the federal act is more stringent than an applicable requirement of regulations
promulgated under Title IV of the federal act, 40 Code of Federal Regulations (CFR) Part 72, both provisions shall
be incorporated into the permit and shall be federally enforceable.

b. Emissions exceeding any allowances that the source lawfully holds under Title IV of the federal act or the
regulations promulgated thereunder, 40 CFR Part 72, are expressly prohibited.

Transfer or Assignment of Ownership

Regulation No. 3,5 CCR 1001-5, Part C, § I1.C.

No transfer or assignment of ownership of the Operating Permit source will be effective unless the prospective owner or
operator applies to the Air Pollution Control Division on Division-supplied Administrative Permit Amendment forms, for
reissuance of the existing Operating Permit. No administrative permit shall be complete until a written agreement containing
a specific date for transfer of permit, responsibility, coverage, and liability between the permittee and the prospective owner
or operator has been submitted to the Division.

Volatile Organic Compounds

Regulation No. 7. 5 CCR 1001-9, §§ ITT & V.

a. For sources located in an ozone non-attainment area or the Denver Metro Attainment Maintenance Area, all storage
tank gauging devices, anti-rotation devices, accesses, seals, hatches, roof drainage systems, support structures, and
pressure relief valves shall be maintained and operated to prevent detectable vapor loss except when opened,
actuated, or used for necessary and proper activities (e.g. maintenance). Such opening, actuation, or use shall be
limited so as to minimize vapor loss.

Detectable vapor loss shall be determined visually, by touch, by presence of odor, or using a portable hydrocarbon
analyzer. When an analyzer is used, detectable vapor loss means a VOC concentration exceeding 10,000 ppm.
Testing shall be conducted as in Regulation No. 7, Section VIII.C.3.

Except when otherwise provided by Regulation No. 7, all volatile organic compounds, excluding petroleum liquids,
transferred to any tank, container, or vehicle compartment with a capacity exceeding 212 liters (56 gallons), shall be
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transferred using submerged or bottom filling equipment. For top loading, the fill tube shall reach within six inches
of the bottom of the tank compartment. For bottom-fill operations, the inlet shall be flush with the tank bottom.

b. The permittee shall not dispose of volatile organic compounds by evaporation or spillage unless Reasonably
Available Control Technology (RACT) is utilized.

C. No owner or operator of a bulk gasoline terminal, bulk gasoline plant, or gasoline dispensing facility as defined in
Colorado Regulation No. 7, Section VI, shall permit gasoline to be intentionally spilled, discarded in sewers, stored
in open containers, or disposed of in any other manner that would result in evaporation.

30. Wooed Stoves and Wood burning Appliances

Regulation No. 4, 5 CCR 1001-6

The permittee shall comply with the provisions of Regulation No. 4 concemning the advertisement, sale, installation, and use
of wood stoves and wood burning appliances.
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OPERATING PERMIT APPENDICES

A - INSPECTION INFORMATION
B - MONITORING AND PERMIT DEVIATION REPORT
C- COMPLIANCE CERTIFICATION REPORT
D - NOTIFICATION ADDRESSES
E- PERMIT ACRONYMS
F - PERMIT MODIFICATIONS
G - EMISSION FACTORS FOR SOURCES OF FUGITIVE
PARTICULATE MATTER EMISSIONS
H - COMPLIANCE ASSURANCE MONITORING PLAN
I- MERCURY (HG) MONITORING PLAN

*DISCLAIMER:
None of the information found in these Appendices shall be considered to be State or
Federally enforceable, except as otherwise provided in the permit, and is presented to assist
the source, permitting authority, inspectors, and citizens.
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APPENDIX A - Inspection Information

Directions to Plant:

This facility is located at 14940 County Road 24.

Safety Equipment Required:

Eye Protection

Hard Hat

Safety Shoes

Hearing Protection

Respirator (required in some areas)

Facility Plot Plan:

Figure 1 (following page) shows the plot plan as submitted on February 15, 1996 with the source's Title V
Operating Permit Application.

List of Insignificant Activities:

The following list of insignificant activities was provided by the source to assist in the understanding of the
facility layout. Since there is no requirement to update such a list, activities may have changed since the last

filing.

Units with emissions less than APEN de minimis - criteria pollutants (Reg 3 Part C.I1.LE.3.a)

Boiler Steam Vents — emit VOC from injection of VOCs as treatment chemicals (< 1 ton/yr VOC)
Solvent Cold Cleaners (< 1 ton/yr of VOC from each unit)
Lime storage silo for water treatment process (< 1 ton of PM/PM;¢)

In-house experimental and analvtical laboratory equipment (Reg 3 Part C.II.E.3.1)

Plant Laboratory
Fuel (gaseous) burning equipment < 5 mmBtu/hr (Reg 3 Part C.IT.E.3.k)

Propane Portable Heaters

Welding, soldering and brazing operations using no lead-based compounds (Reg 3 Part C.IL.E.3.1)

Maintenance Welding Machine
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Chemical storage tanks or containers < 500 gal (Reg 3 Part C.II.LE.3.n)

Cooling Tower Scale Inhibitor Day Tank (50 gal inside water treatment bldg)
High Pressure Treated Water Chemical Feed Tank (500 gal treated water pond)
R. O. Acid Feed Tank (50 gal inside water treatment bldg)

R. O. Anti-Scalant Feed Tank (50 gal inside water treatment bldg)

R. O. Sodium Bisulfite Feed Tank (50 gal inside water treatment bldg)

R. O. Caustic Feed Tank (50 gal inside water treatment bldg)

Building Cooling Water Head Tank (500 gal inside main plant)

Oxygen Scavenger Chemical Feed Tank (50 gal inside main plant)
Phosphate Chemical Feed Tank (50 gal inside main plant)

Amine Chemical Feed Tank (50 gal inside main plant)

Ash Water Chemical Feed Tank (265 gal inside main plant)

Auxiliary Boiler Chemical Feed Tank (50 gal inside main plant)

Bleach Feedwater Tank (100 gal inside water treatment bidg)

Sewage Bleach Feed Tank (75 gal inside sewage treatment bldg)

Batterv recharging areas (Reg 3 Part C.II.LE.3.t)

Battery Storage Area

Landscaping and site housekeeping devices < 10 hp (Reg 3 Part C.JI.E.3.bb)

Mowers, Snowblowers, Etc.

Fugitive emissions from landscaping activities (Reg 3 Part C.II.E.3.cc)

Operations involving acetylene, butane. propane or other flame cutting torches (Reg 3 Part C.IL.E.3.kk)

Portable Welding Torches
Chemical storage areas < 5.000 gal capacity (Reg 3 Part C.II.LE.3.mm

Oil Drum Storage Areas
Warehouse
Water Treatment Buildings

Emissions of air pollutants which are not criteria or non-criteria reportable pollutants (Reg 3 Part

- C.JII.E.3.00)

Wastewater Operations

Evaporation Ponds (east and south sides of facility)
Holding Ponds (east and south sides of facility)
Raw Water Storage Reservoir (north side of facility)
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Treated Water Pond (west of water treatment bldg)

Janitorial activities and products (Reg 3 Part C.II.E.3.pp)

Office emissions including cleaning. copvying, and restrooms (Reg 3 Part C.II.E.3.tt

Fuel storage and dispensing equipment in ozone attainment areas throughput < 400 gal/day averaged over
30 days (Reg 3 Part C.IL.LE.3.ccc)

Gasoline Tank, Unleaded (1,000 gal underground)
Gasoline Tank, Unleaded (1,000 gal underground)

Storage tanks with annual throughput less than 400.000 gal/vr and meeting content specifications (Reg 3
Part C.IL.E.3.ff)

Fuel Oil Spill Tank (19,750 gal underground)

Emergency Oil Spill Drain Tank (12,530 gal underground)

Diesel Tank (10,000 gal above ground)

Diesel Tank (10,000 gal underground)

Diesel Fuel Tank for Emergency Generator (575 gal above ground)
Fire Pump Diesel Day Tank (200 gal above ground)

Turbine Lube Oil Batch Tank A (12,000 gal above ground)
Turbine Lube Oil Batch Tank B (12,000 gal above ground)
Hydrogen Seal Oil Tank (840 gal above ground)

Emergency Power Generators - limited hours or size (Reg 3 Part C.II.E.3.nnn.(iii))

Emergency Diesel Generator (runs < 100 hrs/yr)

Sandblast equipment where blast media is recycled and blasted material is collected (Reg 3 Part

C.IL.E.3.www)

Sandblasting Machine

Stationary Internal Combustion Engines - limited hours or size (Reg 3 Part C.II.E.3.xxx)

Emergency Fire Pump — 230 hp (runs < 850 hrs/yr)

Non-Road Engines

Joy Air Compressor (< 175 hp and runs < 1,450 hrs/yr)
Portable Light Generator (< 175 hp and runs < 1,450 hrs/yr)
Two (2) Water Pumps (< 175 hp and runs < 1,450 hrs/yr)
Sullair Air Compressor (< 175 hp and runs < 1,450 hrs/yr)
Four (4) Portable Welders (< 175 hp and runs < 1,450 hrs/yr)
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Not sources of emissions

Turbine Lube Oil System (closed system)

Waste Water Neutralization Tank (30,000 gal underground)

R. O. Product Storage Tank (10,000 gal inside water treatment bldg)
Sludge Thickener Supernatant Tank (8,000 gal inside water treatment bldg)
Acid Storage Tank A (15,000 gal inside water treatment bldg)

Waste Water Conc. Product Storage Tank (60,000 gal above ground)
Condensate Storage A (150,000 gal above ground)

Condensate Storage B (150,000 gal above ground)

Potable Water Storage Tank (6,000 gal inside main plant)

Soot Blower Water Deslagger Supply Tank (12,000 gal inside main plant)
Acid Stabilization Tank (24,000 gal above ground)

Chem Lab D.I. Water Storage Tank (300 gal inside main plant)

Waste Tank (2,500 gal inside waste water concentrator bldg)

Seed Tank (600 gal inside waste water concentrator bldg)

Primary Feed Tank (4,500 gal inside waste water concentrator bldg)
Cooling Tower Scale Inhibitor Storage (4,000 gal inside water treatment bldg)
Caustic Storage Tank A (15,000 gal inside water treatment bldg)

Alum Storage Tank (12,000 gal inside water treatment bldg)

Main Plant Heat Head Tank (3,300 gal inside main plant)

Sludge Thickener Tank (940,000 gal N of water treatment)
Clarifier/Softener Tank (715,000 gal N of water treatment)

Feed Tank (4,500 gal inside waste water concentrator bldg)

Brine Tank (16,000 gal W of water treatment bldg)

Bleach Tank (16,000 gal W of water treatment bldg)

Tolyltriazole Tank (1,000 gal in main plant bldg)

Scale Inhibitor Tank (1,000 gal in main plant bldg)

Operating Permit Number: 960PMR129 First Issued: 1/1/03
Renewed: 1/1/10
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APPENDIX B

Reporting Requirements and Definitions

no codes ver 2/20/07
Please note that, pursuant to 113(c)(2) of the federal Clean Air Act, any person Whé knowingly:

(A) makes any false material statement, representation, or certification in, or omits material information
from, or knowingly alters, conceals, or fails to file or maintain any notice, application, record, report,
plan, or other document required pursuant to the Act to be either filed or maintained (whether with
respect to the requirements imposed by the Administrator or by a State);

(B)  fails to notify or report as required under the Act; or

(C)  falsifies, tampers with, renders inaccurate, or fails to install any monitoring device or method required to

" be maintained or followed under the Act shall, upon conviction, be punished by a fine pursuant to title

18 of the United States Code, or by imprisonment for not more than 2 years, or both. If a conviction of

any person under this paragraph is for a violation committed after a first conviction of such person under

this paragraph, the maximum punishment shall be doubled with respect to both the fine and
imprisonment. '

The permittee must comply with all conditions of this operating permit. Any permit noncompliance constitutes
a violation of the Act and is grounds for enforcement action; for permit termination, revocation and reissuance,
or modification; or for denial of a permit renewal application.

The Part 70 Operating Permit program requires three types of reports to be filed for all permits.
All required reports must be certified by a responsible official.

Report #1: Monitoring Deviation Report (due at least every six months)

For purposes of this operating permit, the Division is requiring that the monitoring reports are due every Six
months unless otherwise noted in the permit. All instances of deviations from permit monitoring requirements
must be clearly identified in such reports.

For purposes of this operating permit, monitoring means any condition determined by observation, by data from
any monitoring protocol, or by any other monitoring which is required by the permit as well as the
recordkeeping associated with that monitoring. This would include, for example, fuel use or process rate
monitoring, fuel analyses, and operational or control device parameter monitoring.

Report #2: Permit Deviation Report (must be reported “promptly”)

In addition to the monitoring requirements set forth in the permits as discussed above, each and every
requirement of the permit is subject to deviation reporting. The reports must address deviations from permit
requirements, including those attributable to upset conditions and malfunctions as defined in this Appendix, the

Operating Permit Number: 96OPMR129 First Issued: 1/1/03
: Renewed: 1/1/10
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probable cause of such deviations, and any corrective actions or preventive measures taken. All deviations from
any term or condition of the permit are required to be summarized or referenced in the annual compliance
certification.

For purposes of this operating permit, “malfunction” shall refer to both emergency conditions and malfunctions.
Additional discussion on these conditions is provided later in this Appendix.

For purposes of this operating permit, the Division is requiring that the permit deviation reports are due as Set
forth in General Condition 21. Where the underlying applicable requirement contains a definition of prompt or
otherwise specifies a time frame for reporting deviations, that definition or time frame shall govern. For
example, quarterly Excess Emission Reports required by an NSPS or Regulation No. 1, Section IV.

In addition to the monitoring deviations discussed above, included in the meaning of deviation for the purposes
of this operating permit are any of the following:

(1) A situation where emissions exceed an emission limitation or standard contained in the permit;

2 A situation where process or control device parameter values demonstrate that an emission limitation
or standard contained in the permit has not been met;

3) A situation in which observations or data collected demonstrates noncompliance with an emission
limitation or standard or any work practice or operating condition required by the permit; or,

4) A situation in which an excursion or exceedance as defined in 40CFR Part 64 (the Compliance
Assurance Monitoring (CAM) Rule) has occurred. (only if the emission point is subject to CAM)

For reporting purposes, the Division has combined the Monitoring Deviation Report with the Permit Deviation
Report.

Report #3: Compliance Certification (annually, as defined in the permit)

Submission of compliance certifications with terms and conditions in the permit, including emission limitations,
standards, or work practices, is required not less than annually.

Compliance Certifications are intended to state the compliance status of each requirement of the permit over the
certification period. They must be based, at a minimum, on the testing and monitoring methods specified in the
permit that were conducted during the relevant time period. In addition, if the owner or operator knows of other
material information (i.e. information beyond required monitoring that has been specifically assessed in relation
to how the information potentially affects compliance status), that information must be identified and addressed
in the compliance certification. The compliance certification must include the following:

e The identification of each term or condition of the permit that is the basis of the certification;
o Whether or not the method(s) used by the owner or operator for determining the compliance

status with each permit term and condition during the certification period was the method(s)
specified in the permit. Such methods and other means shall include, at a minimum, the methods

Operating Permit Number: 960PMR129 First Issued: 1/1/03
Renewed: 1/1/10
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and means required in the permit. If necessary, the owner or operator also shall identify any
other material information that must be included in the certification to comply with section
113(c)(2) of the Federal Clean Air Act, which prohibits knowingly making a false certification or
omitting material information;

e The status of compliance with the terms and conditions of the permit, and whether compliance
was continuous or intermittent. The certification shall identify each deviation and take it into
account in the compliance certification. Note that not all deviations are considered violations.’

e Such other facts as the Division may require, consistent with the applicable requirements to
which the source is subject, to determine the compliance status of the source.

The Certification shall also identify as possible exceptions to compliance any periods during which compliance
is required and in which an excursion or exceedance as defined under 40 CFR Part 64 (the Compliance
Assurance Monitoring (CAM) Rule) has occurred. (only for emission points subject to CAM)

Note the requirement that the certification shall identify each deviation and take it into account in the
compliance certification. Previously submitted deviation reports, including the deviation report submitted at the
time of the annual certification, may be referenced in the compliance certification.

Startup, Shutdown, Malfunctions and Emergencies

Understanding the application of Startup, Shutdown, Malfunctions and Emergency Provisions, is very important
in both the deviation reports and the annual compliance certifications.

Startup, Shutdown, and Malfunctions

Please note that exceedances of some New Source Performance Standards (NSPS) and Maximum Achievable
Control Technology (MACT) standards that occur during Startup, -Shutdown or Malfunctions may not be
considered to be non-compliance since emission limits or standards often do not apply unless specifically stated
in the NSPS. Such exceedances must, however, be reported as excess emissions per the NSPS/MACT rules and
would still be noted in the deviation report. In regard to compliance certifications, the permittee should be
confident of the information related to those deviations when making compliance determinations since they are
subject to Division review. The concepts of Startup, Shutdown and Malfunctions also exist for Best Available
Control Technology (BACT) sources, but are not applied in the same fashion as for NSPS and MACT sources.

Emergency Provisions

Under the Emergency provisions of Part 70, certain operational conditions may act as an affirmative defense
against enforcement action if they are properly reported.

For example, given the various emissions limitations and monitoring requirements to which a source may be
subject, a deviation from one requirement may not be a deviation under another requirement which recognizes
an exception and/or special circumstances relating to that same event.

Operating Permit Number: 960PMR129 First Issued: 1/1/03
Renewed: 1/1/10
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DEFINITIONS

Malfunction (NSPS) means any sudden, infrequent, and not reasonably preventable failure of air pollution
control equipment, process equipment, or a process to operate in a normal or usual manner. Failures that are
caused in part by poor maintenance or careless operation are not malfunctions.

Malfunction (SIP) means any sudden and unavoidable failure of air pollution control equipment or process
equipment or unintended failure of a process to operate in a normal or usual manner. Failures that are primarily
caused by poor maintenance, careless operation, or any other preventable upset condition or preventable
equipment breakdown shall not be considered malfunctions.

Emergency means any situation arising from sudden and reasonably unforeseeable events beyond the control of
the source, including acts of God, which situation requires immediate corrective action to restore normal
operation, and that causes the source to exceed a technology-based emission limitation under the permit, due to
unavoidable increases in emissions attributable to the emergency. An emergency shall not include
noncompliance to the extent caused by improperly designed equipment, lack of preventative maintenance,
careless or improper operation, or operator error.

Operating Permit Number: 960OPMR129 First Issued: 1/1/03
Renewed: 1/1/10
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Monitoring and Permit Deviation Report - Part]

1. Following is the required format for the Monitoring and Permit Deviation report to be submitted to the

Division as set forth in General Condition 21. The Table below must be completed for all equipment or
processes for which specific Operating Permit terms exist.

2. Part II of this Appendix B shows the format and information the Division will require for describing
periods of monitoring and permit deviations, or malfunction or emergency conditions as indicated in the
Table below. One Part II Form must be completed for each Deviation. Previously submitted reports
(e.g. EER’s or malfunctions) may be referenced and the form need not be filled out in its entirety.

FACILITY NAME: Public Service Company — Pawnee Station
OPERATING PERMIT NO: 960PMR129

REPORTING PERIOD: (see first page of the permit for specific reporting period and dates)
Deviations noted Malfunction/
During Period?’ Emergency
Condition
Operating Reponefi D;.lrlng
Permit Unit Period?
ID Unit Description YES NO YES NO
B001 Boiler No. 1 (Unit 1), Foster Wheeler, Opposed Fired, Natural

Circulation Boiler, Rated at 5,346 mmBtu/hr. Coal-Fired, with
Natural Gas and/or No. 2 Fuel Oil Used for Startup, Shutdown and/or
Flame Stabilization. .

Boiler No. 2 (Auxiliary Boiler), Babcock and Wilcox, Package

B002
Boiler, Model and Serial No. FM-2763, Rated at 114.3 mmBtu/hr
(No. 2 Fuel Oil) and 98 mmBtwhr (Natural Gas). Natural Gas, No. 2
Fuel Oil or Combination Fired.

F001 Fugitive Particulate Emissions from Coal Handling and Storage
(Railcar Unloading, Storage Pile and Coal Dozing)

F002 Fugitive Particulate Emissions from Ash Handling and Disposal

F003 Fugitive Particulate Emissions from Paved and Unpaved Roads

P001 Coal Handling System (Crushers, Transfer Towers, and Conveying)

P002 Ash Silo

P003 Soda Ash Handling System

MO001 Cooling Water Tower

P004 Two (2) Sorbent Storage Silos

General Conditions

Insignificant Activities

' See previous discussion regarding what is considered to be a deviation. Determination of whether or not a deviation has occurred
shall be based on a reasonable inquiry using readily available information.

Operating Permit Number: 960PMR129

First Issued: 1/1/G3
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Monitoring and Permit Deviation Report - Part I1

FACILITY NAME: Public Service Company — Pawnee Station

OPERATING PERMIT NO: 960PMR129

REPORTING PERIOD:

Is the deviation being claimed as an: Emergency Malfunction N/A
(For NSPS/MACT) Did the deviation occur during: Startup Shutdown Malfunction

Normal Operation
OPERATING PERMIT UNIT IDENTIFICATION:

Operating Permit Condition Number Citation

Explanation of Period of Deviation

Duration (start/stop date & time)

Action Taken to Correct the Problem

Measures Taken to Prevent a Reoccurrence of the Problem

Dates of Malfunctions/Emergencies Reported (if applicable)

Deviation Code (for Division Use Only)

SEE EXAMPLE ON THE NEXT PAGE

Operating Permit Number: 960PMR 129 First Issued: 1/1/03
Renewed: 1/1/10
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EXAMPLE

FACILITY NAME: Acme Corp.

OPERATING PERMIT NO: 960PZZXXX
REPORTING PERIOD: 1/1/06 - 6/30/06

Is the deviation being claimed as an: Emergency Malfunction _ XX N/A

(For NSPS/MACT) Did the deviation occur during: Startup Shutdown Malfunction
Normal Operation

OPERATING PERMIT UNIT IDENTIFICATION:
Asphalt Plant with a Scrubber for Particulate Control - Unit XXX

Operating Permit Condition Number Citation

Section II, Condition 3.1 - Opacity Limitation

Explanation of Period of Deviation

Slurry Line Feed Plugged
Duration

START- 1730 4/10/06
END- 1800 4/10/06

Action Taken to Correct the Problem

Line Blown Out

Measures Taken to Prevent Reoccurrence of the Problem

Replaced Line Filter

Dates of Malfunction/Emergencies Reported (if applicable)

5/30/06 to A. Einstein, APCD

Deviation Code (for Division Use Only)

Operating Permit Number: 960PMR129 First Issued: 1/1/03
" Renewed: 1/1/10
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Monitoring and Permit Deviation Report - Part III

REPORT CERTIFICATION
SOURCE NAME: Public Service Company — Pawnee Station
FACILITY IDENTIFICATION NUMBER: 0870011
PERMIT NUMBER: 960PMR129

REPORTING PERIOD: (see first page of the permit for specific reporting period and dates)

All information for the Title V Semi-Annual Deviation Reports must be certified by a responsible official as
defined in Colorado Regulation No. 3, Part A, Section I.B.38. This signed certification document must be
packaged with the documents being submitted.

STATEMENT OF COMPLETENESS

I have reviewed the information being submitted in its entirety and, based on information and belief
formed after reasonable inquiry, I certify that the statements and information contained in this submittal
are true, accurate and complete.

Please note that the Colorado Statutes state that any persbn who knowingly, as defined in Sub-Section 18-
1-501(6), C.R.S., makes any false material statement, representation, or certification in this document is
guilty of a misdemeanor and may be punished in accordance with the provisions of Sub-Section 25-7
122.1, C.R.S.

Printed or Typed Name Title

Signature Date Signed

Note: Deviation reports shall be submitted to the Division at the address given in Appendix D of this
permit. No copies need be sent to the U.S. EPA.

Operating Permit Number: 960PMR129 First Issued: 1/1/03
Renewed: 1/1/10
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APPENDIX C
Required Format for Annual Compliance Certification Report
no codes ver 2/20/07

Following is the format for the Compliance Certification report to be submitted to the Division and the U.S.
EPA annually based on the effective date of the permit. The Table below must be completed for all equipment
or processes for which specific Operating Permit terms exist.

FACILITY NAME: Public Service Company — Pawnee Station
OPERATING PERMIT NO: 960PMR129

REPORTING PERIOD:

L Facility Status

__ During the entire reporting period, this source was in compliance with ALL terms and conditions contained
in the Permit, each term and condition of which is identified and included by this reference. The method(s)
used to determine compliance is/are the method(s) specified in the Permit.

___ With the possible exception of the deviations identified in the table below, this source was in compliance
with all terms and conditions contained in the Permit, each term and condition of which is identified and
included by this reference, during the entire reporting period. The method used to determine compliance for
each term and condition is the method specified in the Permit, unless otherwise indicated and described in the
deviation report(s). Note that not all deviations are considered violations.

Operating Unit Description Deviations Reported ’ Monitoring Was Compliance
Permit Unit Method per Continuous or
ID Permit?’ Intermittent’
Previous Current YES NO Continuous | Intermittent
B001 .Boiler No. 1 (Unit 1), Foster Wheeler,

Opposed Fired, Natural Circulation
Boiler, Rated at 5,346 mmBtuw/hr. Coal-
Fired, with Natural Gas and/or No. 2
Fuel Oil Used for Startup, Shutdown
and/or Flame Stabilization.

B002 Boiler No. 2 (Auxiliary Boiler), Babcock
and Wilcox, Package Boiler, Model and
Serial No. FM-2763, Rated at 114.3
mmBtu/hr (No. 2 Fuel Oil) and 98
mmBtu/hr (Natural Gas). Natural Gas,
No. 2 Fuel Oi! or Combination Fired.

Operating Permit Number: 960PMR129 First Issued: 1/1/03
Renewed: 1/1/10
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Operating Unit Description Deviations Reported * Monitoring Was Compliance
Permit Unit Method per Continuous or
ID Permit?’ Intermittent’
Previous | Current YES NO | Continuous | Intermittent
F001 Fugitive Particulate Emissions from Coal

Handling and Storage (Railcar
Unloading, Storage Pile and Coal

Dozing)

F002 Fugitive Particulate Emissions from Ash
Handling and Disposal

F003 Fugitive Particulate Emissions from
Paved and Unpaved Roads

P001 Coal Handling System (Crushers,

Transfer Towers, and Conveying)
P002 Ash Silo

P003 Soda Ash Handling System
MO001 Cooling Water Tower

P004 Two (2) Sorbent Storage Silos

General Conditions

Insignificant Activities *

" If deviations were noted in a previous deviation report, put an “X” under “previous”. If deviations were noted in the current
deviation report (i.e. for the last six months of the annual reporting period), put an “X” under “current”. Mark both columns if both

-apply. .

2 Note whether the method(s) used to determine the compliance status with each term and condition was the method(s) specified in the
permit. If it was not, mark “no” and attach additional information/explanation.

? Note whether the compliance status with of each term and condition provided was continuous or intermittent. “Intermittent
Compliance” can mean either that noncompliance has occurred or that the owner or operator has data sufficient to certify compliance
only on an intermittent basis. Certification of intermittent compliance therefore does not necessarily mean that any noncompliance
has occurred.

NOTE:

The Periodic Monitoring requirements of the Operating Permit program rule are intended to provide assurance that even in the
absence of a continuous system of monitoring the Title V source can demonstrate whether it has operated in continuous compliance
for the duration of the reporting period. Therefore, if a source 1) conducts all of the monitoring and recordkeeping required in its
permit, even if such activities are done periodically and not continuously, and if 2) such monitoring and recordkeeping does not

" indicate non-compliance, and if 3) the Responsible Official is not aware of any credible evidence that indicates non-compliance, then
the Responsible Official can certify that the emission point(s) in question were in continuous compliance during the applicable time
period.

* Compliance status for these sources shall be based on a reasonable inquiry using readily available information.

Operating Permit Number: 960PMR129 First Issued: 1/1/03
Renewed: 1/1/10
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1I. Status for Accidental Release Prevention Program:

A. This facility 1s subject is not subject to the provisions of the Accidental

Release Prevention Program (Section 112(r) of the Federal Clean Air Act)

B. If subject: The facility 18 is not in compliance with all the
requirements of section 112(r).

1. A Risk Management Plan will be has been submitted to the
appropriate authority and/or the designated central location by the required date.

I1I1. Certification

All information for the Title V Semi-Annual Deviation Reports must be certified by a responsible official as
defined in Colorado Regulation No. 3, Part A, Section 1.B.38. This signed certification document must be
packaged with the documents being submitted.

I have reviewed this certification in its entirety and, based on information and belief formed after
reasonable inquiry, I certify that the statements and information contained in this certification are true,
accurate and complete.

Please note that the Colorado Statutes state that any person who knowingly, as defined in § 18-1-501(6),
C.R.S., makes any false material statement, representation, or certification in this document is guilty of a
misdemeanor and may be punished in accordance with the provisions of § 25-7 122.1, C.R.S.

Printed or Typed Name Title

Signature Date Signed

NOTE: All compliance certifications shall be submitted to the Air Pollution Control Division and to the
Environmental Protection Agency at the addresses listed in Appendix D of this Permit.

Operating Permit Number: 960OPMR129 First Issued: 1/1/03
Renewed: 1/1/10
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APPENDIX D
Notification Addresses

1. Air Pollution Control Division

Colorado Department of Public Health and Environment
Air Pollution Control Division

Operating Permits Unit

APCD-SS-B1

4300 Cherry Creek Drive S.

Denver, CO 80246-1530

ATTN: Jim King
2. United States Environmental Protection Agency
Compliance Notifications:

Office of Enforcement, Compliance and Environmental Justice
Mail Code 8ENF-T

U.S. Environmental Protection Agency, Region VIII

1595 Wynkoop Street

Denver, CO 80202-1129

Permit Modifications, Off Permit Changes:

Office of Partnerships and Regulatory Assistance
Air and Radiation Programs, 8P-AR

U.S. Environmental Protection Agency, Region VIII
1595 Wynkoop Street

Denver, CO 80202-1129

Operating Permit Number: 960OPMR129 ' First Issued: 1/1/03
' Renewed: 1/1/10
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APPENDIX E

Permit Acronyms

Listed Alphabetically:

AIRS -
AP-42 -
APEN -
APCD -
ASTM -
BACT -
BTU -
CAA -
CCR -
CEM -
CF -
CFR -
CO -
COM -
CRS -
EF -
EPA -
FI -

FR -

G-

Gal -
GPM -
HAPs -
HP -
HP-HR -
LAER -
LBS -
M -

MM -
MMscf -
MMscfd -
N/A or NA -
NOx -
NESHAP -
NSPS -
P-

PE -

PM -
PMy -

Aerometric Information Retrieval System

EPA Document Compiling Air Pollutant Emission Factors
Air Pollution Emission Notice (State of Colorado)
Air Pollution Control Division (State of Colorado)
American Society for Testing and Materials

Best Available Control Technology

British Thermal Unit

Clean Air Act (CAAA = Clean Air Act Amendments)
Colorado Code of Regulations

Continuous Emissions Monitor

Cubic Feet (SCF = Standard Cubic Feet)

Code of Federal Regulations

Carbon Monoxide

Continuous Opacity Monitor

Colorado Revised Statute

Emission Factor

Environmental Protection Agency

Fuel Input Rate in mmBtu/hr

Federal Register

Grams

Gallon

Gallons per Minute

Hazardous Air Pollutants

Horsepower

Horsepower Hour (G/HP-HR = Grams per Horsepower Hour)
Lowest Achievable Emission Rate

Pounds

Thousand

Million

Million Standard Cubic Feet

Million Standard Cubic Feet per Day

Not Applicable

Nitrogen Oxides

National Emission Standards for Hazardous Air Pollutants
New Source Performance Standards

Process Weight Rate in Tons/Hr

Particulate Emissions

Particulate Matter

Particulate Matter Under 10 Microns

Operating Permit Number: 960PMR129

First Issued: 1/1/03
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PSD - Prevention of Significant Deterioration
PTE - Potential To Emit
RACT - Reasonably Available Control Technology
SCC - Source Classification Code
SCF - Standard Cubic Feet
SIC - Standard Industrial Classification
SO, - Sulfur Dioxide
TPY - Tons Per Year
TSP - Total Suspended Particulate
VOC - Volatile Organic Compounds
Operating Permit Number: 960PMR129 First Issued: 1/1/03

Renewed: 1/1/10
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APPENDIX F
Permit Modifications
DATE OF TYPE OF SECTION DESCRIPTION OF REVISION

REVISION REVISION NUMBER,
CONDITION
NUMBER

Operating Permit Number: 960PMR129

First Issued: 1/1/03
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APPENDIX G

Emission Factors For Sources of Fugitive Particulate Matter Emissions
Coal Handling

Emissions from wind erosion of coa!l pile:

The following equation was used to estimate emissions from wind erosion (from “Control of Open
Fugitive Dust Sowrces", EPA-450/3-88-008, dated September 1988, Section 4.1.3):

E= 1.7 x (5/1.5) x [(365-p)/235) x (£/15)

Where: E = emissions, i lbs/day/acre

s = silt content of aggregate, percentage [PSCo used 2.2%, per AP-42 (dated 1/95), Table
13.2.4-1 (coa} as received from coal-fired power plant)]

p = number of days with > 0.0! inches of precipitation pér year [PSCo used 80, per AP-
42 (dated 1/95), Figure 13.2.2-1)

f = percentage of tune that wind speed exceeds 5.4 m/s at mean pile beight {PSCo used
26 % 1985 on-site meteorological data, which is conservative since the ash is
durnped into a pit]

In addition, PSCo presumed that PMy; = 0.36 x PM. This value since it is consistent with the
information currently in AP-42.

Unloading of Coal:

Emissions from Coal Unloading were estimated nsing the equation for emissions from drop/transfer
points in AP-42 (dated January 1995), Section 13.2.4.

E=kx 0.0032 x (U/5)" x D x tons of coal transferred per vear

Where: E = particulate emmssions, 1bs/yr
k = particle size roultiplier, dimensioniess (0.74 for PM and 0.35 for PM)
U = mean wind speed, mph
D = number of transfer points, dimensionless
M = moisture content, %

Operating Permit Number: 960PMR (29 First Issued: 1/1/03
Renewed: 1/1/10
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Coal Dozing:

Emission factors from AP-42 (dated July 1998'), Section 11.9 (Western Surface Coal Mining), Table
11.9-1 were used to estimate emissions from coal dozing.

E,PM =784 x5s'?

E,PM;;=0.75 x (18.6 x s"°)
M]‘4

Where:  E = emuissions, in 1bs/hr
s= silt content, in percent [PSCo used 2.2% per AP-42 (dated 1/95), Table 13.2.4-1 (coal
as received from coal-fired power plant)]
M = moisture content, % [PSCo used 4.5% per AP-42 (dated 1/95), Table 13.2.4-1 (coal
as received from coal-fired power plant)]

Ash Handling

Emissions from Wind Erosion of Ash Pit

Emissions were estimated using the same equation for wind erosion as for coal handling as discussed
above. The only difference being that a silt content of 80% was used for the ash pit (from AP-42 (dated
1/95), Table 13.2.4-1 (fly ash). :

Ash Dumping

Emissions were estimated using emission factors from the AWMA Air Pollution Engineering Manual
(Second Edition, 2000), Table 1, page 693:

PM = 0.2 Ibs/ton transferred or conveyed
PM, =0.072 Ibs/ton transferred or conveyed

PM,y is presumed to be 0.36 x PM

Operating Permit Number: 960PMR129 First Issued: 1/1/03
Renewed: 1/1/10
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Vehicle Travel on Paved and Unpaved Roads

Unpaved Roads

Emissions from trave! on unpaved roads were estimated using emission factors from AP-42 (dated
September 1998), Section 13.2.2 Unpaved Roads, as follows:

E=kx (s/12)° x (W/3)°
M/0.2)°

where: E = particulate emissions, in lbs/VMT

VMT = vehicle miles traveled per year

k = constant, dimensjonless, see table below

a = constant, dimensionless, see 1able below

b = constant, dimenstonless, see table below

¢ = constant dimensionless, see table below

s = silt content of road surface material, in % (PSCo used 6.6, per AP-42, Table 13.2.2-1,
for municipal solid waste landfills)

W = mean weight of vehicle, in tons (per PSCo W = 28)

M = surface moisture content, % (PSCo used 1.45 %)

Constant PM PMyo
k 10 2.6
a 0.8 0.8
( b 0.5 ] 0.4
¢ 0.4 [ 0.3
Paved Roads

Emissions from trave] on paved roads are estunated using the emission factor for unpaved roads and
applying a contro] efficiency of 85%.

Operating Permit Number: 960PMR129 First Issued: 1/1/03
Renewed: 1/1/10



Air Pollution Control Division
Colorado Operating Permit Appendix H
Compliance Assurance Monitoring Plan Page 1

APPENDIX H

Compliance Assurance Monitoring Plan

I. Background

a. Emission Unit Description:
Unit 1, Foster Wheeler Boiler, Serial No. 2-79-2381, Opposed Fired, Natural Circulation, Rated
at 5,346 mmBtu/hr. Coal-Fired with Natural Gas and/or No. 2 Fuel Oil Used for Startup,
Shutdown and/or Flame Stabilization.

b. Applicable Regulation, Emission Limit, Monitoring Requirements:
Regulations: Operating Permit Condition 1.1 (Colorado Regulation No. 1,

Section I.A.1.c)

Emission Limitations: PM 0.1 Ib/mmBtu
Monitoring Requirements:  Visible Emissions (Opacity) and Preventative Maintenance

C. Control Technology:
This boiler is equipped with a fabric filter dust collector (FFDC) to control particulate matter
emissions generation from the combustion of coal. The FFDC has a particulate removal
efficiency greater than 99%.

Operating Permit Number: 960PMR129 First Issued: 1/1/03
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H. Monitoring Approach

Indieator | ' Indicator 2
I. [ndicator Visible Emissions (Opacity) Preventatve Maintenance
Measurement Approach Opaciry emissions will monitored by 2 | Intenal inspecnons of the baghouse will

Connnuous Opacity Monitor (COM).

be conducted anpually.

In the event of an opacity excursion
(opacity eitber exceeds 15% for 60
seconds or more or the 24-hour average
opacity exceeds the baseline Jevel) an
additional internal baghouse wnspection
shall be conducted within three (3)
months of the excursion (inival excursion
if more than one).

No more than two intemal baghouse
inspections are required in any calendar
year.

The baghouse is inspected visually for
deterioration and areas of corrosion or
erosion. The bags are inspected for holes
and tears, and are repajred and replaced
RS necessary. Door seals are inspected
for tightness.

[1. Indicator Range

An excursion 18 defired as an opacity
value greater than } 5% for 60 seconds or
more, When this occurs, the Jast
compartment to be cleaned in automatic
cycle is isolated.

An excursion is also defined as any 24-
hour penod in which the average opacity
exceeds the baseline level esublisbed by
the performance test required by
Condition 1.1.2.

In addinon t the above, wheo an
excursion  occurs, the appropriate
corrective action is made and repairs
and/or replacements are made as
Necessary.

A history of the corrective action{s) will
be mazintained at the facility and made
available upon request.

An excwsion is defined as failure to
perform the annual imspecuon within 60
days of its scheduled completion date.

An excursion is also defined as failure to
perform an additional inspection within
three momhs of an opacity excursion
(wnitial excursion if more than one
€XCuYsion occurs).

An  excursion triggers an immediate

inspection.

Operating Permit Numnber: 960PMR 129
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Indicator 1

Indicator 2

III. Performance Criteria

a. Data Representativeness

An increase in visible emissions (opacity)
under steady-state operating conditions is
an indirect indication of a potential
increase in particulate matter emissions.

Internal inspections can be used to
identify torn bags and/or bags with
diminished integrity. Torn bags and/or
bags with diminished integrity can be an
indication of baghouse issues and
potentially an increase in particulate
matter emissions.

b. Verification of Operational Status

Operational status shall be demonstrated
through the continuous process on/off
signal recorded by the Data Acquisition
and Handling System (DAHS).

Documentation in plant records will
serve as the verification that the semi-
annual inspection has been performed.

i)c. QA/QC Practices and Criteria

The COM equipment and data quality
assurance is in conformation with the
applicable requirements in 40 CFR Part
60 and the internal CEM Quality
Control/Quality =~ Assurance  program
developed in accordance with 40 CFR
Part 75.

Trained personne! perform inspections
and maintenance using an established
procedures and checklist. Such
procedures and checklists shall be made
available to the Division upon request.

d. Monitoring Frequency

Continuous

Semi-Annual

e. Data Collection Procedures

Opacity measurements will be performed
in accordance with the requirements in 40
CFR Part 60 Subpart A § 60.13. The
emissions data will be stored in the unit’s
DAHS.

Results of inspections and maintenance
activities are recorded by the plant and
made available upon request.

f. Averaging Time

COM data shall be reduced to 6-minute
averages as required by 40 CFR Part 60
Subpart A § 60.13. All 6-minute
averages in each 24-hour period (7 am to
7 am) will be averaged together to get a
24-hour average. Periods of startup,
shutdown and malfunction may be
excluded from the 24-hour average.

N/A

II1. Justification

a. Background:

The pollutant specific emission unit is one (1) coal fired boiler, with natural gas and/or No. 2 fuel oil
used for startup, shutdown and/or flame stabilization. The boiler is equipped with a FFDC to control
particulate matter emissions.

Particulate matter removal is accomplished by passing the flue gases through a porous fabric material.
The solid particles buildup on the fabric surface to form a thin porous layer of solids. This layer works
In conjunction with the fabric material to trap the particulate matter. According to the CAM plan
submitted by the source, the baghouse manufacturer guarantees a particulate removal efficiency greater
than 99%. The results of the performance test conducted in 2003 are indicated below:

First Issued: 1/1/03
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Particulate Matter Emissions
Ib/mmBtu Gr/dscf
0.00673 0.0033
b. Rationale for Selection of Performance Indicators

Monitoring of the baghouse operational parameters is intended to keep the baghouse operating within
the manufacturer’s specifications. Based on the manufacturer’s guarantees and actual performance test
data on this unit, it can be concluded that when the baghouse emissions controls are operated as
designed, particulate emissions are controlled to levels well below the applicable particulate emission
standard. As such, the requirements of compliance assurance monitoring for particulate matter
emissions from these units can be accomplished through the monitoring of the selected performance
indicators. Monitoring these indicators will signal the potential need for corrective actions to avoid
potential problems with any of these factors.

Potential issues in the operation of a baghouse that can compromise its ability to effectively control
particulate emissions can generally be categorized as issues with torn and/or broken bags or seals, and
characteristics of the ash cake on the bags. The indicators described below were selected for their ability
to provide an indication or warning of potential problems with any of these factors.

Visible Emissions (Opacity)
Based on the relationship between particulate matter in a flue gas stream and opacity, an increase in
opacity is a valid indication of increased particulate emissions due to compromised baghouse

performance. Increased opacity emissions from typical levels, such as a sudden spike or a gradual
increase are an indication that baghouse performance has decreased.

Preventative Maintenance

Preventative maintenance is performed on the baghouses to ensure that they are operated and maintained
in accordance with the manufacturer’s guidelines.

c. Rationale for Selection of indicator Ranges

Visible emissions (opacity)

A spike in opacity, defined as an opacity reading greater than 15% for sixty (60) seconds or more is an
indication that a bag in that compartment has failed. The compartment is isolated and the bags in the
compartment are inspected.

Although the source proposed an indicator range of “an increase in opacity above baseline conditions
during normal operations to opacity emissions greater than 10% over an extended period of time”, the
Division considered such a range to be inappropriate, since neither the time period was defined and it

Operating Permit Number: 960OPMR129 First Issued: 1/1/03
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was not clear how the 10% opacity related to the PM emission limitations. Therefore, the Division is
including as CAM, an indicator range consistent with the monitoring used for the PM emission
limitations that have been set for new (constructed after February 28, 2005) electric utility steam
generating units in 40 CFR Part 60 Subpart Da. Since the monitoring set in the NSPS is for the same
control device (fabric filter) and pollutant (PM), the Division considers that this monitoring is
appropriate and represents presumptively acceptable monitoring in accordance with the provisions in 40
CFR Part 64 § 64.4(b)(1)(4). Therefore, an excursion will be any 24-hour average opacity that exceeds
the baseline level established by the performance test. Note that as provided for in 40 CFR Part 60
Subpart Da § 60.48Da(0)(2)(iv), periods of startup, shutdown and malfunction may be excluded from
the 24-hour average. In addition, the baseline opacity level will be set using the same methodology
specified in 40 CFR Part 60 Subpart Da § 60.48Da(0)(2)(iii), except that the opacity add-on (specified as
2.5% specified in the NSPS) will be based on the results of the performance test.

Preventative Maintenance

Although the source proposed to use monthly reviews of historic minute opacity data and that those
reviews would be used to trigger repairs or corrective action. Since it isn’t clear how these reviews
would trigger repairs the Division considered that a more definitive measure for defining preventative
maintenance would be annual internal inspections of the baghouse. The Division would consider that
failure to conduct annual inspections may compromise the ability of the FFDC to function as designed.
Note that the Division considers that an additional inspection shall be required in the event of an opacity
excursion. As such, the Division is including in this CAM plan a requirement to perform internal
inspections 1n order to ensure proper baghouse function and perform required repairs and maintenance
of the bags as needed.

Operating Permit Number: 960PMR129 ' First Issued: 1/1/03
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APPENDIX I
Mercury (Hg) Monitoring Plan

Public Service submitted a Hg Monitoring Plan on December 19, 2008 as required by Colorado Regulation No.
6, Part B, Section VIIL.E.4.b. The Plan was subsequently revised and resubmitted on May 7, 2009. The revised
Hg Monitoring Plan is attached.
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CONTINUOUS MERCURY MONITORING
SYSTEM

MONITORING PLAN

Source Designation:
Public Service Company of Colorado
Pawnee Station Unit 1
14940 County Road 24
Brush, Co 80723

Concerning:
Thermo Scientific Mercury Freedom System
Serial No: 0713822425

Operating Permit Number: 960PMR129 - First Issued: 1/1/03
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INTRODUCTION

The Public Service Company of Colorado (PSCo) Pawnee Station is located in Brush, Colorado, and consists of a single dry bottom,
wall-fired boiler supplying steam to a single turbine for the purpose of generating electricity. The boiler currently operates with a low
NOx bumer system with overfire air. Continuous mercury (Hg) emission monitoring will be performed for Unit 1 with sampling ports
located on the stack.

This monitoring plan is presented in accordance with Colorado Air Quality Control Commission Regulation Number 6, Part B,
Section VIII E 4.

MONITORING PLAN

1. Overview and Monitoring Approach

The Thermo Scientific Mercury Freedom monitoring system at Pawnee will provide a flue gas mercury concentration, on a wet basis,
in units of pug/m’. This will be done by sampling on a 10 second averaging period, upon which minute data, then 15 minute data, and
eventually one hour average concentrations are calculated by the Data Acquisition and Handling System (DAHS). This monitoring
approach satisfies the requirements of 40 CFR Part 60.50Da.(h) along with the intent of the Mercury Monitoring Requirements of
Colorado Regulation Number 6.

The entire mercury monitoring system consists of the following; a stack mounted dilution probe, a mercury chloride generator, and a
dry converter housed in an insulated enclosure that is mounted at the 420-foot level of the Pawnee Unit 1 stack along with the existing
continuous emissions monitoring (CEMs) equipment. A sample line, or umbilical, connects the stack-mounted equipment with the
equipment located adjacent to the stack wall in the existing CEMs shelter.

Three separate instruments in the shelter consisting of a probe controller, a mercury analyzer, and an elemental mercury calibrator.
The probe controller connects to the stack probe and mercury converter and automates probe calibration. The analyzer, which uses
advanced cold vapor atomic fluorescence analysis, provides continuous measurement. The elemental mercury generator utilizes a
vapor generator to provide the required elemental mercury gas for the appropriate certification and ongoing quality assurance (QA)
testing. This calibration gas is injected upstream of the inertial filter.

2. Quality Assurance/Quality Control
PSCo will perform the following certification and ongoing quality assurance testing on the mercury monitoring system:

Initial certification:

7-day Calibration Error Test

Linearity Check

Three-level System Integrity Check
Cycle Time Test

Relative Accuracy Test Audit (RATA)

On-going quality assurance:

Daily Calibration Error Test

Weekly One-level System Integrity Check
Quarterly Linearity Check

Annual RATA

Operating Permit Number: 960PMR 129 First Issued: 1/1/03
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3. CALCULATIONS

PSCo is using the following equation to determine the hourly Hg mass emissions when using a Hg concentration monitoring system
that measures on a wet basis in conjunction with a stack flow monitor:

Ey=(K Cy Quty)/16 (Eq. D)

Where:

E;= Hg mass emissions for the hour, (Ib);

K = Units conversion constant, 9.978 x 10™'° oz-scm/pgm-scf.

C,= Hourly H, concentration, wet basis, (ngm/wscm).

Q:= Hourly stack gas volumetric flow rate, (scth).

t,= Unit operating time, i.e., the fraction of the hour for which the unit operated. For example, t, = 0.50 for a half-hour of unit
operation and 1.00 for a full hour of operation.

PSCo will use the equation below to calculate the monthly Hg emission rate on an output basis in pounds/Giga-watt hours (1b/GWh).

Il
ER=—

(Eq.2)

Where:

ER = Monthly Hg emission rate, (Ib/GWh);

M = Total mass of Hg emissions for the month, from Equation 1, above, (lb); and
P = Total electrical output for the month, for the hours used to calculate M, (GWh).

When 12 monthly Hg emission rates have been accumulated on December 31, 2012, the first 12-month rolling total will be calculated
using equation 3 below. Then, for each subsequent calendar month, equation 3 below will be used to calculate the 12-month rolling
average as a weighted average of the Hg emission rate for the current month and the Hg emission rates for the previous 11 months.
The only acceptation to this approach will be for calendar months in which the unit does not operate (zero unit operating hours). In
this case, those months with zero operating hours will not be included in the 12-month rolling average.

12
[ERi?’- 1)

= el
Ewu;— -17
?ﬂ.
d 1
= (Eq.3)
Where:

E...= Weighted 12-month rolling average Hg emission rate, (Ib/GWh).

ER= Monthly Hg emission rate, for month “i”, (Ib/GWh).

n = Number of unit operating hours in month “i”” with valid CEM and electrical output data, excluding hours of unit startup, shutdown,
and malfunction.

Operating Permit Number: 960PMR129 First Issued: 1/1/03
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TECHNICAL REVIEW DOCUMENT
For
RENEWAL of OPERATING PERMIT 960PMR129

Public Service Company —~ Pawnee Station
Morgan County
Source ID 0870011

Prepared by Jacqueline Joyce
January 2009
Revised March, May and September 2009

. Purpose:

This document will establish the basis for decisions made regarding the applicable
requirements, emission factors, monitoring plan and compliance status of emission units
covered by the renewal and modification to the Operating Permit proposed for this site.
The original Operaling Permit was issued January 1, 2003. The expiration date for the
permit was January 1, 2008. However, since a timely and complete renewal application
was submitted, under Colorado Regulation No. 3, Part C, Section IV.C all of the terms
and conditions of the existing permit shall not expire until the renewal Operating Permit
is issued and any previously extended permit shield continues in full force and
operation. After submittal of the renewal application, the source submitted an
application on December 19, 2008 to revise their permit to incorporate the mercury
requirements in Colorado Regulation No. 6, Part B, Section VIII. The Division considers
that this modification must be processed as a significant modification. A significant
modification is processed under the same procedures as a renewal, i.e. it must go
through a 30-day public comment period and EPA 45-day review period. Therefore,
since the renewal application has been submitted the Division is incorporating the
modification with the renewal.

This document is designed for reference during the review of the proposed permit by
the EPA, the public, and other interested parties. The conclusions made in this report
are based on information provided in the renewal application submitted November 20,
2006, the modification application submitted on December 19, 2008, comments on the
draft permit and technical review document received on May 7, 2009, additional
information submitted on May 14 and 28, 2009, comments received on July 3, 2009
during the public comment period, previous inspection reports and various e-mail
correspondence, as well as telephone conversations with the applicant. Please note
that copies of the Technical Review Document for the original permit and any Technical
Review Documents associated with subsequent modifications of the original Operating
Permit may be found in the Division files as well as on the Division website at
http://www.cdphe.state.co.us/ap/Titlev.html. This narrative is intended only as an
adjunct for the reviewer and has no legal standing.
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Any revisions made to the underlying construction permits associated with this facility
made in conjunction with the processing of this Operating Permit application have been
reviewed in accordance with the requirements of Regulation No. 3, Part B, Construction
Permits, and have been found to meet all applicable substantive and procedural
requirements. This Operating Permit incorporates and shall be considered to be a
combined construction/operating permit for any such revision, and the permittee shall
be allowed to operate under the revised conditions upon issuance of this Operating

. Permit without applying for a revision to this permit or for an additional or revised
construction permit.

il. Description of Source

This facility consists of one (1) coal-fired boiler (Unit 1) used to produce electricity. This
boiler and turbine generator is rated at 547 gross MW and is equipped with a baghouse
to control particulate matter emissions and low NOx burners with over-fire air to control
NOx emissions. In addition, there is natural gas-fired auxiliary boiler (Unit 2) at the
facility, which is primarily used to provide heat to the facility when Unit 1 is not running.
Other significant emission sources at this facility consist of fugitive particulate matter
emissions from coal handling and storage, ash handling and disposal and vehicle traffic
on paved and unpaved roads. In addition, there are also sources of particulate matter
emissions from point sources, including coal handling (crushers, transfer towers and
conveying), ash handling (ash silo), and the soda ash handling system (for water:
treatment system). The facility also has one cooling tower that emits particulate matter
emissions in “drift” and evaporates chloroform. In December 2008, the source
submitted an application to incorporate the mercury limits from Colorado Regulation No.
6, Part B, Section VIll into their permit. In order to meet the mercury limits, the source is
proposing to use an activated carbon (sorbent) injection system as a primary control
option for mercury with a chemical injection system to be considered as a secondary
control option (either in conjunction with the sorbent injection system or as a stand-
alone mercury control system). As part of the sorbent injection system, the source
proposes to construct and operate two sorbent storage silos. The appropriate
applicable requirements for these storage silos have been incorporated into the permit.

Public Service Company’s (PSCo’s) Pawnee Station is co-located with the Manchief
Generating Station. Since the two facilities are located on contiguous and adjacent
property, belong to the same industrial grouping (first two digits of the SIC code are the
same) and are under common control (via a power purchase agreement with PSCo),
they are considered a single stationary source for purposes of major stationary source
new source review and Title V operating permit applicability. A separate Title V
operating permit was issued for the Manchief Generating Station (010PMR236). In
addition, Boral Material Technologies, Inc. (BMT!) conducts ash conditioning, handling
and blending operations at Pawnee station. BMTI is considered a support facility for
PSCo’s Pawnee Station and as such is considered a single source with PSCo's
Pawnee Station and subsequently BMT! is also considered a single source with
Manchief Generating Station. A separate Title V permit was issued for BMT| Pawnee
Station (030PMR244). '
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This facility is located at 14940 County Road 24, near Brush In Morgan County. The
area in which the plant operates is designated as attainment for all criteria pollutants.

There are no affected states within 50 miles of the plant. There are no Federal Class
designated areas within 100 kilometers of the plant.

The summary of emissions that was presented in the Technical Review Document
(TRD) for the original permit issuance has been modified to more appropriately identify
the potential to emit (PTE) of both criteria and hazardous air pollutants. Emissions (in
tons/yr) at the facility are as follows:

EmissionUnit | PM | PMy | SO, [ Nox | c©o | voc | Pb' | HAPS
) __PSCo - Pawnee Station (96OPMR 129)
Main Boiler (Unit 2,341.5 -2. 154.2 28,098.6 10,771.1 725 a7 0.61 See
1) | Page 26
| Aux Boiler 0.7 0.7 0.2 35.4 29.7 1.9
Coal Handling 35.84 8.7
(fugltives) |
" Coal Handling 15.3 6.8 )
{point sources)
Ash Handling 10.66 7.08
(fugitives)
Haul Roads 47.9 12.2
(fugllives)
| Ash Sito 2.13 213
Soda Ash 0.007 0.007
Cooling Tower 36.5 36.5 .26
Sorbent Silos 0.38 0.38
PSCo Total 2,499.9 2,228.7 28,098.8 10,806.5 754.7 91.5 0.61 97.33
Emissions
) - BMT| - Pawnee Stalion (030PMR244) _ e
Fly Ash 23 2.69 Negl.
Conditioning
System/MACS
Bldg.
Fugilive 18.7 6.22 Negi.
Emissions
BMT] Total 22.93 8.81 Negl.
Emissions
o Manchief Generating Stalion (010PMR236)
Turbine 1 66.2 | 488 3.5 396.7 153.7 21.9 See
Turbine 2 86.2 486 35 3%6.7 153.7 21.9 Page 26
Diese! Generator 0.3 0.3 1.0 15.4 4.2 0.4
Woaler Bath 03 0.3 0.02 3.9 33 0.2
Heater
Manchief Total 133.0 97.8 8.02 812.7 314.8 44.4 41.78

Emissions

b ——

FACILITY Total | 2.655.83
Emissions
"Laad (Pb) emissions are based on emission faclors from AP-42, Sectlon 1.1 (dated 9/98), Table 1.1-17.

233541 | 28,106.82 | 11.619.2 | 1.060.6 |
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Potential to emit used in the above table are based on the following information:

Criteria Pollutants

PSCo — Pawnee: Potential to emit for all emission units except the main boiler and the
sorbent silos are based on permitted emission limitations. Potential to emit for NOy,
S0O; and PM from the main boiler are based on regulatory limits (Reg 1 for SOz and PM
(1.2 Ib/mmBtu and 0.1 Ib/mmBtu, respectively) and Acid Rain for NOx (0.46 Ib/mmBtuy)),
the design heat input rate and 8760 hours per year of operation. PMyg emissions from
the main boiler are presumed to be 92% of PM emissions (per AP-42, Section 1.1
(dated 9/98), Table 1.1-6. VOC and CO emissions from the main boiler are based on
AP-42 emission factors (Section 1.1, dated 9/98, Tables 1.1-3 and 1.1-19) and the
permitted coal consumption limit. Potential to emit from the sorbent silos is based on
requested emissions provided on the APEN received December 19, 2008. Note that for
the auxiliary boiler, permitted emission limitations were not included in the permit for
PM, PM4y and VOC, the potential to emit for those pollutants are based on the
requested emissions from the APEN submitted June 28, 2002 (noted in the technical
review document prepared for the original Title V permit for PSCo Pawnee Station).

BMTI — Pawnee: Potential to emit is based on permitted emission limitations.

Manchief: Potential to emit for the turbines, heater and starter engine are based on
permitted emission limitations. Note that for the heater and starter engine, permitted
emission limitations were not included in the permit for certain criteria pollutants (PM,
PMjg, CO (engine only), SO, and VOC) because emissions were below the APEN
reportable level. Emissions for those pollutants are shown in the above table and

emissions are based on the permitted fuel consumption limit and AP-42 emission
factors.

Hazardous Air Pollutants (HAP)

The potential to emit table on page 3 provides total HAPs for each operating permit.
The breakdown of HAP emissions by individual HAP and emission unit is provided on

page 26 of this document. HAP emissions, as shown in the table on page 26, are
based on the following information:

PSCo — Pawnee: Potential to emit of HAPS were only determined for the main boiler,
the auxiliary boiler and the cooling tower. HAPS were not estimated for the other
emission units as HAPs were presumed to be negligible from these sources.

HAP emissions from the auxiliary boiler are based on AP-42 emission factors (for
natural gas Section 1.4, dated 3/98, Tables 1.4-3 and 1.4-4 and for No. 2 fuel oil Section
1.3, dated 9/98, Tables 1.3-9 and 1.3-11) and the permitted fuel consumption limit.

Note that at the permitted fuel limits for both fuels, hours of operation would exceed
8760 hours per year, so an adjusted fuel limit for No. 2 fuel oil was used.
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Metal HAP emissions from the main boiler are based on AP-42 emission factors
(Section 1.1, dated 9/98, Table 1.1-18) and the permitted coal consumption limit.
Mercury emissions from the main boiler are based on the average projected mercury
emissions that were used in the development of Colorado’s Mercury Rule. HF and HCI
emissions from the main boiler are based on the maximum emission factor, in units of
Ibs/ton, determined from reported HF and HCI emissions and coal consumption on
several current APENS (2007, 2006 and 2004 data) and the permitted coal
consumption limit.

Manchief: HAP emissions are based on AP-42 emission factors and the permitted fuel
consumption limits.

Note that actual emissions are typically less than potential emissions and actual
emissions from the PSCo sources are shown on page 27 of this document.

Compliance Assurance Monitoring (CAM) Requirements

The source addressed the applicability of the CAM requirements in their renewal
application and is discussed further in this document under Section Il — Discussion of
Modifications Made, under “Source Requested Modifications”.

MACT Requirements

Case-by-Case MACT - 112(j) (40 CFR Part 63 Subpart B §§ 63.50 thru 63.56)

Under the federal Clean Air Act (the Act), EPA is charged with promulgating maximum
achievable control technology (MACT) standards for major sources of hazardous air
pollutants (HAPs) in various source categories by certain dates. Section 112(j) of the
Act requires that permitting authorities develop a case-by-case MACT for any major
sources of HAPs in source categories for which EPA failed to promulgate a MACT
standard by May 15, 2002. These provisions are commonly referred to as the “MACT
hammer”.

Owners or operators that could reasonably determine that they are a major source of
HAPs which includes one or more stationary sources included in the source category or
subcategory for which the EPA failed to promuigate a MACT standard by the section
112(j) deadline were required to submit a Part 1 application to revise the operating
permit by May 15, 2002. The source submitted a notification indicating that Pawnee
Station was a major source for HAPS, with equipment under the source category for
industrial, commercial and institutional boilers and process heaters.

Since the EPA has signed off on final rules for all of the source categories, which were
not promulgated by the deadline, the case-by-case MACT provisions in 112(j) no longer
apply. Note that there is a possible exception to this, as discussed later in this
document (see under industrial, commercial and institutional boiler and process
heaters).
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RICE MACT (40 CFR Part 63 Subpart ZZ2727)

The RICE MACT (40 CFR Part 63 Subpart ZZZZ) was signed as final on February 26,
2004 and was published in the Federal Register on June 15, 2004. An affected source
under the RICE MACT is any existing, new or reconstructed stationary RICE with a site-
rating of more than 500 hp.; however, only existing (commenced construction or
reconstruction prior to December 19, 2002) 4-stroke rich burn (4SRB) engines with a
site-rating of more than 500 hp were subject to requirements. There are several
engines included in the insignificant activity list. One of these, an emergency generator,
is greater than 500 hp and another, an emergency fire pump engine, could be greater
than 500 hp (it is listed between 300 hp and 750 hp). The remaining engines are less
than 500 hp. Since the emergency generator and fire pump are existing compression
ignition engines they do not have to meet the requirements of Subparts A and ZZZZ,
including the initial notification requirements as specified in 40 CFR Part 63 Subpart
2777 § 63.6590(b)(3).

In addition, revisions were made to the RICE MACT to address engines < 500 hp at
major sources and all size engines at area sources. These revisions were published in
the Federal Register on January 18, 2008. Under these revisions, existing compression
ignition (Cl) engines, 2-stroke lean burn (2SLB) and 4-stroke lean burn (4SLB) engines
were not subject to any requirements in either Subparts A or ZZZZ (40 CFR Part 63
Subpart 2227 § 63.6590(b)(3)). For purposes of the MACT, for engines < 500 hp,
located at a major source, existing means commenced construction or reconstruction
before June 12, 2006. The remaining engines included in the insignificant activity list
are considered existing and therefore are not subject to the MACT. Since the source
has not indicated that any additional engines have been installed at the facility, the
Division considers that there are no new engines and therefore, no engines subject to
the RICE MACT.

Industrial, Commercial and Insfitutional Boilers and Process Heaters MACT (40 CFR
Part 63 Subpart DDDDD) )

The final rule for industrial, commercial and institutional boilers and process heaters
was signed on February 26, 2004 and was published in the Federal Register on
September 13, 2004. There are propane portable heaters included in the insignificant
activity list in Appendix A of the permit. However, these units do not meet the definition
of boiler or process heater specified in the rule (the definition of process heater
excludes units used for comfort or space heat). Therefore the heaters included in the
insignificant activity list would not be subject to the Boiler MACT requirements.

The auxiliary boiler, which is included in Section Il of the permit uses only natural gas as
fuel. Existing large gaseous fuel units are only subject to the initial notification
requirements as specified in 40 CFR Part 63 Subpart DDDDD § 63.7506(b)(2). The
initial notification for the auxiliary boiler was submitted on February 16, 2005, prior to the
March 12, 2005 deadline.
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As of July 30, 2007, the Boiler MACT was vacated; therefore, the provisions in 40 CFR
Part 63 Subpart DDDDD are no longer in effect and enforceable. The vacatur of the
Boiler MACT triggers the case-by-case MACT requirements in 112(j), referred to as the
MACT hammer, since EPA failed to promulgate requirements for the industrial,
commercial and institutional boilers and process heaters by the deadline. Under the
112(j) requirements (codified in 40 CFR Part 63 Subpart B §§ 63.50 through 63.56)
sources are required to submit a 112(j) application by the specified deadline. As of this
date, EPA has not set a deadline for submittal of 112(j) applications to address the
vacatur of the Boiler MACT. Although this unit was only subject to initial notification
requirements, the Division considers that a 112(j) application should be submitted for
this unit. Therefore, the Division will include a requirement to submit a 112(j) application
in the permit by the deadline set by the Division and/or EPA.

Gasoline Distribution MACTs

A 500 gallon aboveground gasoline tank is included in the insignificant activity list (listed
as an insignificant activity because emissions are less than the APEN de minimis level
per Reg 3, Part C, Section Il.LE.3.a). There are potential MACT standards that could
apply to this operation: Gasoline Distribution (Stage 1) — 40 CFR Part 63 Subpart R
(final rule published in the Federal Register on December 14, 1994), Gasoline
Dispensing Facilities — 40 CFR Part 63 Subpart CCCCCC (final rule published in the
Federal Register on January 10, 2008) and Gasoline Distribution Bulk Terminals, Bulk
Plants, and Pipeline Facilities — 40 CFR Part 63 Subpart BBBBBB (final rule published
in the Federal Register on January 10, 2008). Both of the rules published on January
10, 2008 only apply at area sources. Since this facility is a major source for HAPS, the
requirements in those rules do not apply to the gasoline tank at this facility. The
Gasoline Distribution (Stage 1) MACT applies to bulk gasoline terminals and pipeline
break-out stations. The gasoline dispensing equipment at this facility does not meet the
definition of a bulk gasoline terminal or a pipeline break-out station. Therefore, none of
the MACT requirements associated with gasoline distribution apply to the equipment at
this facility.

Federal Clean Air Mercury Rule Requirements

The EPA published final rules to address mercury emissions from coal-fired electric
steam generating units on March 15, 2005. These rules are referred to as the Clean Air
Mercury Rule (CAMR), which required mercury standards for new and modified
emission units and provided a trading program for existing units. Under this program,
sources would be required to get a permit (application due date July 10, 2008) and to
meet monitoring system requirements (install and conduct certification testing) by
January 1, 20009.

However, on February 8, 2008 a DC Circuit Court vacated the CAMR regulations for
both new and existing units. Therefore, the federal CAMR requirements are not in
effect, as of the issuance of this renewal permit.
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State Clean Air Mercury Rule Requirements

Although the Division did adopt provisions from the federal CAMR rule into our Colorado
Regulation No. 6, Part A, the Division also adopted State-only mercury requirements in
Colorado Regulation No. 6, Part B, Section VIII. As discussed above the provisions
from the federal CAMR rule have been vacated and are no longer applicable. While the
state-only mercury requirements rely in some part of the federal CAMR rule, there are
emission limitations and permit requirements that do not rely on the federal rule and are
still in effect. In addition, on November 20, 2008, the Colorado Air Quality Control
Commissions (AQCC) adopted into Reg 6, Part B, Section Vill, the monitoring,
recordkeeping and reporting requirements in the vacated CAMR rule. The revisions to
Reg 6, Part B take effect on December 30, 2008.

To that end, beginning on January 1, 2012, Unit 1 is required to comply with either of
the following standards on a 12-month rolling average basis (Colorado Regulation No.
6, Part B, Section VIil.C.1.a):

0.0174 Ib/GWh OR 80 percent capture of inlet mercury

Unit 1 would be subject to more stringent mercury standards beginning January 1, 2018
as set forth in Colorado Regulation No. 6, Part B, Section VIII.C.1.c.

As specified in Colorado Regulation No. 6, Part B, Section VII.D.2, a permit application
for Unit 1 must be submitted by January 1, 2009 to incorporate the requirements of
Colorado Regulation No. 6, Part B, Section VIl and the Division must issue a revised
permit by January 1, 2010. As such the source submitted an application on December
19, 2008 to incorporate the mercury control requirements and the Division is including
the appropriate requirements in the draft renewal permit. Note that the requirements
that will be included in the permit are discussed further in this document under Section
[Il — Discussion of Modifications Made, under “Source Requested Maodifications”.

Regional Haze Requirements

The main boiler (Unit 1) at this facility is subject to the regional haze requirements for
best available retrofit technology (BART) and as such a BART analysis was conducted
and a permit has been issued to address the BART requirements. The BART
requirements have been inciuded in Colorado Construction Permit 07MR0111B, which
was issued September 12, 2008.

The BART permit requires the installation of a lime spray dryer on Unit 1 and either the
modification of the existing low NOx burners and over-fire air system or the installation
of new low NOx burners and over-fire air system. In addition, the permit sets new
emission limits for SO,, NOx and PM.
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The BART permit specifies that PSCo shall demonstrate compliance with the BART
emission limits as expeditiously as practicable, but in no event later than five years
following EPA approvai of the state implementation plan for regional haze that
incorporates these BART requirements. Although the PM, SO, and NOx requirements
in the BART permit do not take effect until EPA approves the Regional Haze SIP and
the BART permit does not require that a Title V permit application to incorporate the
BART provisions be submitted untit 12 months after startup of the SO, and NOx control
. equipment, the provisions in the BART permit have been included in the renewal permit.

1. Discussion of Modifications Made

Source Requested Modifications

November 20, 2006 Renewal Application

The source did no request any changes in their November 20, 2006 renewal

application, but did conduct a CAM analysis and submitted a CAM plan for the main
boiler (Unit 1).

The CAM requirements apply to any emission unit that uses a control device to meet an
emission limitation or standard and has pre-controlled emissions above the major
source level. There are several emission points at the facility that could potentially be
subject to the CAM requirements. The source provided information regarding the

applicability of the CAM requirements to the emission units at the facility as discussed
below.

Emission sources with no emission limitations

All of the emission sources at this facility that are included in Section Il of the permit
have emission limitations.

Emission sources with emission limitations

No control device

The source identified the following sources/activities as units with no controls and
therefore not subject to the CAM requirements: the auxiliary boiler, fugitive emissions
from coal handling and storage, fugitive emissions from ash handiing and disposal and
fugitive emissions from vehicle traffic on paved and unpaved roads. The Division
agrees that the auxiliary boiler and fugitive emissions from coal handling do not utilize
any control devices to meet their emission limitations. However, the permit requires that
water be sprayed on the ash pit as necessary to minimize fugitive emissions and that all
active unpaved haul roads be watered daily to reduce visible emissions. The use of
water to reduce fugitive or visible emissions can certainly be considered a control
measure used to reduce emissions and meet emission limitations. However, the
Division does not think that water sprays meet the definition of control equipment. The
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preamble to the CAM rule provides more insight into the control technology definition
and provides the following (from October 22, 1997 Federal Register, page 54912, 3™
column, under control devices criterion)

The final rule provides a definition of “control device” that reflects the
focus of Part 64 on those types of control devices that are usually
considered as “add-on” controls.” This definition does not encompass
all conceivable control approaches but rather those types of control
devices that may be prone to upset and malfunction, and that are most
likely to benefit from monitoring of critical parameters to assure that
they continue to function properly. In addition, a regulatory obligation
to monitor control devices is appropriate because these devices
generally are not a part of the source’'s process and may not be
watched as closely as devices that have a direct bearing on the
efficiency or productivity of the source.

The Division considers that the use of water sprays to reduce fugitive and/or visible
emissions is not considered an add-on control device and is not the type of device that
would benefit from monitoring critical parameters. Therefore, the Division agrees that
based on the specific provisions in the CAM requirements that fugitive emissions from
ash handling and disposal and vehicle traffic on haul roads are uncontrolled activities.
Therefore, the Division considers that the CAM requirements do not apply to fugitive
emissions from ash handling and disposal and vehicle traffic on haul roads.

Pre-control emissions below the major source level

The source identified the following sources/activities as units with pre-controlled
emissions below the major source level and therefore not subject to CAM: coal handling
system (point sources), the ash silo, the soda ash handling system and the cooling
tower. The Division’s analysis of the applicability of CAM to these units is as follows:

cooling water tower — the cooling water tower is equipped with drift eliminators which
reduce drift to 0.001%. Without the drift eliminators, uncontrolled PM and PMyq
emissions from the cooling water tower would exceed the major source level. However,
the Division considers that the drift eliminators are not considered a control device. In
40 CFR Part 64, § 64.1, control device means “equipment other than inherent process
equipment that is used to destroy or remove pollutants prior to discharge to the
atmosphere...For purposes of this part, a control device does not include passive
control measures, that act to prevent pollutants from forming, such as the use of seals,
lids or roofs to prevent the release of pollutants”. The Division considers that the drift
eliminators are considered inherent process equipment and are passive devices and as
such are not considered control equipment. Therefore, the Division considers that the
CAM requirements do not apply to the cooling water tower.
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Soda ash handling system: The Division agrees that using the uncontrolled emission
factor and permitted processing rate that emissions from the soda ash handling system
are below the major source level.

Ash silo: According the technical review document prepared for the original Title V
permit (issued January 1, 2003), the bin vent fan for the ash silo exhausts through the
boiler baghouse. Therefore, the ash silo shares a control device with the baghouse.
Particulate matter emissions from the ash silo are estimated separately using the
emission factors and assumed control efficiencies and are much less than particulate
matter emissions from the boiler itself. As discussed below, the boiler baghouse is
subject to CAM and the source has submitted a CAM plan based on the boiler
operation. Therefore, nothing further is required to address the emissions from ash silo
operations.

Coal handling (conveying and crusher). As discussed in the technical review document
prepared for the original Title V permit, the emission limits that were set for the coal
handling system do not take credit for controls such as the baghouses (transfer tower
and crusher), the water sprays or the enclosures (conveyors are covered); except that
some credit is taken for the crusher enclosures. Permitted emissions from coal
handling (except the crusher) are based on emission factors for conveying that rely on
wind speed and the moisture content of the coal. The calculations were performed
using a high wind speed (8.7 mph), which the Division considers does not take credit for
covered conveyors. At the permitted coal processing rate, uncontrolled emissions from
the crushers are below the major source level, therefore, CAM does not apply to the
coal handling system.

Although not addressed in the renewal application, the Division made the following
determination regarding the applicability of CAM to the proposed new sorbent silos as
follows:

Requested emissions from these emission units are based on assumptions for grain
loading specifications and air flow. Therefore estimating uncontrolled emissions are
difficult. Based on the requested emission rate, the associated control devices would
have to have a control efficiency of greater than 99.8% (for one silo alone) in order to
have uncontrolled emissions below the significance level. Although typically silos have
been considered to have control efficiency of 99.9%, the Division considers that based
on the low requested throughput, uncontrolled emissions are unlikely to exceed the
major source level. Using the AP-42 emission factor of 1.5 Ibs/ton for lime
manufacturing, product loading, open truck (AP-42 (dated 2/98), Section 11.17, Table
11.17-4), which the Division considers to be conservative, uncontrolled emissions are
well below the major source level. In fact, based on the requested throughput limit, it
would require an emission factor of 350 Ibs/ton to put uncontrolled emissions above the
major source level. Therefore, the Division considers that the sorbent silos are not
subject to the CAM requirements.
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Pre-control emissions above the major source level

The source identified the main boiler (Unit 1) as being subject to CAM, since a control
device is required to meet the PM emission limitations. Unit 1 is subject to PM, SO, and
NOx emission limitations. Controlled emissions of these pollutants exceed the major
source level and this unit uses emission controls (baghouse for PM and low NOx
burners with over-fire air for NOx) to meet its PM and NOx emission limitations. -
Therefore, Unit 1 is potentially subject to the CAM requirements.

Unit 1 is subject to SO, and NOx emission limitations under the Acid Rain Program
(Section 1l of the current permit). Pursuant to 40 CFR Part 64 § 64.2(b)(1)(iii), the CAM
requirements do not apply to Acid Rain Program emission limitations.

Unit 1 is subject to short-term SO, and NOx emission limitations (both on 3-hr rolling
average). The current Title V permit requires that the source use continuous emission
monitoring systems to demonstrate compliance with the SO, and NOx emission
limitations. Therefore, since the Title V permit specifies a continuous compliance
method for these emission limitations, the CAM requirements do not apply in
accordance with the provisions in 40 CFR Part 64 § 64.2(b)(1)(iv).

CAM does apply to the Unit 1 with respect to the PM emission limitations. Note that
although the unit is subject to opacity limits, they are not emission limitations subject to
CAM requirements. The source submitted a CAM plan with their renewal application.
In their CAM plan, the source proposed visible emissions, pressure differential and
preventative maintenance as indicators. For visible emissions, excursions are identified
as an opacity value exceeding 15% for one minute or more and any long term increase
in opacity of 10% above baseline levels for normal operation. For pressure differential,
an excursion is defined as an increase in differential pressure of 3 inches of water

column or greater from normal baseline levels accompanied by a sustained increase in
opacity over 10%. '

The Division has reviewed the CAM plan submitted and while we accept the planin

part, we consider that changes to the plan are necessary. The Division considers that
the following changes are necessary to the plan.

Visible Emissions

The Division accepts the indicator range of 15% opacity for one minute or more and will
include this in the permit.

The second indicator range of “a long term increase in opacity emissions from baseline
conditions during normal operations o opacity emissions greater than 10% over an
extended period of time” is non-specific as to the time frame and it is not clear that the
10% opacity represents an acceptable opacity level as an indicator range. Therefore,
the Division will include as CAM, the compliance provisions required for new
(constructed after February 28, 2005) electric utility steam generating units subject to
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PM fuel based emission limitations (i.e. units of Ib/mmBtu) in 40 CFR Part 60 Subpart
Da, since such monitoring represents presumptively acceptable monitoring in
accordance with the provisions in 40 CFR Part 64 § 64.4(b)(1)(4). The compliance
provisions specified in Subpart Da require that a baseline opacity level be set during a
performance test and then requires monitoring of opacity emissions on a 24-hour
average. If the opacity 24-hour average exceeds the baseline level, then the source
must investigate and take the appropriate corrective action. Note that as provided for in
40 CFR Part 60 Subpart Da § 60.48Da(0)(2)(iv), periods of startup, shutdown and
malfunction may be excluded from the 24-hour average.

The baseline opacity level determined under the provisions of NSPS Subpart Da specify
that 2.5% opacity be added to the average opacity determined during the performance
test, although the baseline opacity level can be no lower than 5% opacity. Since the
units required to conduct this monitoring under NSPS Subpart Da are subject to more
stringent particulate matter limitations, the opacity add-on will be based on the results of
the performance test. However, in no case would the baseline opacity be set lower than
5%.

Pressure Differential

The source has indicated that an excursion would be “an increase in differential
pressure across a baghouse of 3 inches of water column or greater from the unit’s
normal specific operating load during normal operating conditions, as well as a
sustained increase in opacity greater than 10%”. While the proposed language does
not specifically define the pressure differential for the “unit’'s normal specific operating
load”, in their justification the source indicates that the normal pressure differential
varies based on the operating load. While the Division understands that it may be
difficult to identify specific ranges since the appropriate pressure differential varies
depending on the load, failure to identify the specific range makes it difficult for the
Division to independently determine whether an excursion has occurred. In addition, as
indicated in the CAM plan, an increase or decrease in the pressure differential from the
normal level at a specific operating load is not necessarily considered an indicator of
decreased baghouse performance by itself. However, an increase or decrease in the
pressure differential from the normal level, accompanied by a sustained increase in
opacity is an indication of potential baghouse problems.

Since the normal pressure differential is specific to load and cannot be easily defined
and because pressure differential by itself is not necessarily an indicator of potential
problems with the baghouse, the Division will not include pressure differential in the
CAM plan as an indicator. In accordance with 40 CFR Part 64 § 64.4(b)(4),
presumptive CAM is monitoring included for standards that are exempt from CAM (i.e.
NSPS standards promulgated after November 15, 1990) to the extent that such
monitoring is applicable to the performance of the control device (and associated
capture system). As discussed previously, the Division has revised the source’'s CAM
plan to require that visible emissions be monitored in accordance with the monitoring
required for new boilers subject to 40 CFR Part 60 Subpart Da. The emission
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limitations and monitoring for new boilers were published as final in the February 27,
2006 Federal Register, although changes to the monitoring requirements were
published as final in the Federal Register on June 13, 2007. New boilers subject to the
revised PM emissions limits in 40 CFR Part 60 Subpart Da are required to monitor
compliance with the PM emission limitation using their COM by establishing a baseline
opacity. Therefore, the baseline opacity monitoring that the Division is including in the
CAM plan represents presumptive CAM and the Division does not believe that it is
necessary to include pressure differential as an additional indicator.

It should be noted that new sources subject to the NSPS Da PM limitation are also
required to conduct annual performance tests. While the Division has not included
annual performance testing in the permit as part of the CAM plan, the Division does
require performance tests as periodic monitoring to demonstrate compliance with the
PM limitations. Frequency of testing is annual, unless the results of the testing are
much lower than the standard, then less frequent testing is allowed.

Preventative Maintenance

The preventative maintenance that the source has proposed is a monthly review of
historic minute opacity data and that based on this review, if warranted, repairs will be
initiated to internal and/or external baghouse components. It is not clear what
specifically the source would be looking for in the historic minute opacity data and what
would trigger any repairs. The Division considers that preventative maintenance is
important to the proper operation of the baghouse, therefore, the Division has revised
the preventative maintenance indicator to require annual internal inspections of the
baghouse. Although the CAM plans for other PSCo facilities specify semi-annual
internal baghouse inspections, PSCo provided information indicating that at this facility
semi-annual internal inspections would be burdensome. The Division has however,
included a requirement to conduct an additional internal baghouse inspection in the
event of an opacity excursion, although no more than two internal baghouse inspections
are required in any calendar year. ’

In general, the CAM plan has been included in Appendix H of the permit as submitted,
except that the corrections indicated above have been made to the plan and some
language has been omitted, revised or relocated in order to streamline the plan.

December 19, 2008 Application for Permit Modification

The source submitted an application on December 19, 2008 to incorporate the mercury
(Hg) control requirements in Colorado Reguilation No. 6, Part B, Section VIl into their
permit. In accordance with the requirements in Reg 6, Part B, Section VIil.D.2 an
application was to be submitted for the Pawnee facility by January 1, 2009 and a
revised permit shall be issued by January 1, 2010. Since the renewal application had
been received for this facility the Hg requirements are being directly incorporated into
the renewal permit.
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Reg 6, Part B, Section VIII Hg Requirements

Reg 6, Part B, Section Vill.D.4 states that all permit applications shall include the
following: '

» a statement indicating that the Hg budget units in the State under the control of
the owner or operator shall comply with the emission standards and other
requirements of this Section VIl

¢ a detailed compliance plan for each applicable emission standard, or schedule
for achieving compliance with that standard, including monitoring and reporting,
and

¢ a description of the assumptions on which the plan is based.

In their application, the source indicated that they proposed to use sorbent injection
using a halogenated activated carbon to reduce Hg emissions and that they expected
this control method would also allow the unit to meet both the 2012 and 2018 Hg
emission limits. The source also proposed to use chemical injection, either by itself or
in conjunction with a sorbent injection system. The source is in the process of
evaluation this technology further but believe that it could be effective in meeting the
2012 emission limitation. The chemical injection system sprays chemicals such as
calcium chloride or calcium bromide on the coal as it is being conveyed to the bunkers
or fed into the boiler. During the combustion process, these chemicals oxidize mercury
so it can be collected in the baghouse.

Reg 6, Part B, Section VIIl.D.1, specifies that the emission standards, low emitter
provisions, and permitting, monitoring and enforceability requirements shall be
incorporated into the permit for each subject Hg Budget unit. However, the provisions in
Section VIII.D.5 specify that all permits shall include all applicable requirements,
including requirements to comply with the emission standards in Section Vill.C and
requirements to comply with the permitting and monitoring requirements of Sections
VIII.D and VIII.E and 40 CFR Part 75 (this section does not require that the
enforceability requirements be included). These sections appear to contradict each
other; however, the Division has determined that it is appropriate to include the following
requirements in the permit:

¢ the Hg emission limitations in Section VIII.C.1.a

Note that since the source indicated in their December 19, 2008 application that
they would meet the output limit only the outlet limit has been included in the
permit.

o the monitoring requirements in Section VIII.E
» the enforceability requirements in Section VIII.F

In general the Division included the requirements in the permit that were identified in
Section VIII.D.1, with the following exceptions. '
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The Division did not include the low emitter provisions since this unit is not a low emitter
and is specifically required to meet the Hg emission limits in Section VIlI.C.1.a. Along
those same lines the Division did not include the reporting requirements for low emitters
specified in Section VIIl.E.3.c. '

In addition, it is not clear which parts of the permitting section in the regulation would be
relevant to include in a permit, since this section merely sets out the requirements for
what is to be included in the permit application and the permit and the deadline for
source’s to submit permit applications and the Division to issue permits. Therefore, the
Division did not include any of the permitting requirements specified in Section VIII.D.

Finally, Section VIII.E.4 specifies the submittal of a monitoring plan for Division approval
for any units that are either demonstrating compliance with the percent capture limits or
the outlet emission standards. The source submitted a monitoring plan that included
the elements in Section VIII.E.4.b for the meeting the outlet standards. Since the plan
has been submitted, the Division considers that the requirements in this Section VIII.E.4
have been fulfilled and therefore, will not be included in the permit. However, the
Division will include a requirement in the permit to follow the Division-approved
monitoring plan.

Sorbent Injection Silos

In addition, since the source has proposed a sorbent injection system, which requires
sorbent storage silos, the Division has included the appropriate applicable requirements
for the storage silos into Section 1.5 of the renwal permit as a combined
construction/operating permit as provided for in Colorado Regulation No. 3, Part C,
Sections I.A:7 and ll11.B.7. These requirements include the following:

e Construction of this source must commence within 18 months of initial approval
permit issuance date or within 18 months of date on which such construction or
activity was scheduled to commence as stated in the application (Reg 3, Part B,
Section lll.g.4.a.(i) thru (ii)).

¢ Within 180 days after commencement of operation, compliance with the
conditions contained on this permit shall be demonstrated to the Division (Reg 3,
Part B, Section 111.G.2)

Note that the Division considers that the first semi-annual monitoring and permit
deviation report submitted after the units commence operation will serve as the
self-certifcation.

e The permittee shall notify the Division, in writing, thirty (30) days prior to startup
(Reg 3, Part B, Section lil.G.1).

Note that by policy the Division currently asks that the startup notice be
submitted within 30 days after the units commence operation.

¢ 20% opacity (Regulation No. 1, Section 11.A.1)
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Based on engineering judgment, the Division has not included the 30% opacity
requirement for startup, process modification and adjustment of control
equipment (Reg 1, Section Il.A.4) for the following reasons: 1) startup is
instantaneous (begin loading or unloading); 2) process modifications are unlikely
since the process of loading and unloading is straightforward and if modifications
were to occur, they could not occur while the unit is in operation (i.e. loading or
unloading) and 3) the control equipment cannot be adjusted while loading or
unloading is occurring.

o APEN reporting (Reg 3, Part A, Section i)

The APEN reporting requirements will not be identified in the permit as a specific
condition but are included in Section V (General Conditions) of the permit,
condition 22.e.

e Sorbent processing not to exceed 560 tons/yr (based on information provided in
December 19, 2008 permit application)

¢ PM emissions not to exceed 0.38 tons/yr (based on requested emissions
provided in the APEN received on December 19, 2008)

* PMjo emissions not to exceed 0.38 tons/yr (based on requested emissions
provided in the APEN received on December 19, 2008)

The Division determined that neither the Regulation No. 1 (Section 111.C.1) nor the
Regulation No. 6 (Part B, Section Ill.C, including opacity) particulate matter
standards were applicable to the sorbent silos. The Division does not consider
these to be manufacturing processes since the sorbent is used to control Hg
emissions from Unit 1. *

Emission Factors

Emissions from the sorbent silos are based on the assumed baghouse rating of 0.01
gr/dscf, the rated air flow of 500 dscfm and 8,760 hrs/yr of operation. The emission rate
in Ibs/hr from each of the silos was determined as follows:

Emissions (PM and PM;g) = 0.01 gr/dscf x 500 dscfm x 60 min/hr = 0.043 lbs/hr
7,000 gr/lb

May 7, 2009 Comments on the Draft Permit and Technical Review Document

Main Boiler (Unit 1) and Auxiliary Boiler

In their comments, the source indicated that the main boiler (Unit 1) and the auxiliary
boiler are no longer capable of burning No. 2 fuel oil and requested that language
related to No. 2 fuel oil burning be removed. To that end the Division revised the
description of the auxiliary boiler in Section 1, Condition 1.1 and the descriptions of the
main boiler and auxiliary boiler in the tables in Section I, Condition 6.1 (“old” Condition
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5.1) and Appendices B and C. In addition, Section 11.2 (Unit 1) was revised to remove
references to No. 2 fuel oil. Finally, Section 1.3 (Auxiliary Boiler) was revised to remove
references to No. 2 fuel oil and permit conditions 3.4, 3.5, 3.6.2 and 3.7.2, which are
related to No. 2 fuel oil use. The source submitted a revised APEN on May 28, 2009, to
reflect that natural gas will be the only fuel used. Emissions from PM, PMy, SO, and
VOC, when burning natural gas are below the APEN de minimis level, therefore,
emission limitations for PM, PM,g, SO, and VOC have not been included in the permit.

Section |l, Condition 5.4

The phrase “transfer tower” was replaced with “transfer tower/tripper deck” to more
appropriately identify one of the baghouses referenced in this permit condition.

Appendix A — Insignificant Activity List

In their comments on the draft permit (submitted on May 7, 2009), the source requested
the following changes to the insignificant activity list.

The following changes were made to the list under the category of “chemical storage
tanks or containers < 500 gal™:

¢ The following equipment was removed:

o R.O. Acid dilution feed tank (200 gal)
o R.O. Scale inhibitor feed tank (180 gal)

¢ The following equipment was added:

o R.O. Acid feed tank

o R.O. Anti-scalant feed tank

o R.O. Sodium bisulfate feed tank

o R.O. Caustic feed tank

o Bleach feedwater tank

o Sewage bleach feed tank
The category for “fuel storage and dispensing equipment < 400 gal/day” was revised to
indicate there are two 1,000 gal unleaded gasoline storage tanks.

Under the category for “storage tanks with annual throughput less than 400,000 gal/yr
and meeting content specifications”, the following changes were made:

¢ Removed the 325,000 gal No. 2 fuel oil storage tank

¢ Revised to indicate there is a 10,000 gal above ground diesel storage tank in
addition to a 10,000 gal underground diesel storage tank
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Added the facility's warehouse and water treatment buildings under the category for
“chemical storage areas < 5,000 gal”.

The description of the holding and evaporation ponds under the category “emissions of
air pollutants that are not criteria or non-criteria reportable pollutants” was corrected to
indicate they are located on the east and south sides of the facility.

Under the category for “not sources of emissions” the following changes were made:

+ Corrected the description of the seed tank to indicate it is 600 gal, rather than
400 gal

¢ Added the following equipment:

o Feed tank (4,500 gal)

o Brine tank (16,000 gal)

o Bleach tank (16,000 gal)

o Tolyltriazole tank (1,000 gal)

o Scale inhibitor tank (1,000 gal)

The lime silo used in the water treatment process was added under the category “units
with emissions less than APEN de minimis — criteria pollutants”. The source indicated
that emissions are estimated to be 0.5 tons/yr of PM and PMyq.

The source indicated in an e-mail received May 14, 2009 that the fire pump engine is
rated at 240 hp, therefore, the Division corrected this entry under the category
*stationary internal combustion engines — limited size or hours”.

Other Modifications

In addition to the modifications requested by the source, the Division has included
changes to make the permit more consistent with recently issued permits, include
comments made by EPA on other Operating Permits, as well as correct errors or
omissions identified during inspections and/or discrepancies identified during review of
this renewal.

The Division has made the following revisions, based on recent internal permit
processing decisions and EPA comments, to the Pawnee Station Operating Permit with
the source’s requested modifications. These changes are as follows:

General

e The Reg 3 citations were revised throughout the permit, as necessary, based on
the recent revisions made to Reg 3.
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Page Following Cover Page

s Monitoring and compliance periods and report and certification due dates are
shown as examples. The appropriate monitoring and compliance periods and
report and certification due dates will be filled in after permit issuance and will be
based on permit issuance date. Note that the source may request to keep the
same monitoring and compliance periods and report and certification due dates
as were provided in the original permit. However, it should be noted that with this
option, depending on the permit issuance date, the first monitoring period and
compliance period may be short (i.e. less than 6 months and less than 1 year).

¢ (Changed the responsible official.

Section | - General Activities and Summary

¢ Revised the description under Condition 1.1 to address the three separate
operating permits issued for the facility and to indicate that the auxiliary boiler
can burn either natural gas or No. 2 fuel oil.

¢ Removed construction permit 12MR093-2 from the list in Condition 1.3.

o Section V, Conditions 3.d and 3.g (last paragraph) were added as state-only
requirements in Condition 1.4. Note that Section V, Condition 3.d (affirmative
defense provisions for excess emissions during malfunctions) is state-only until
approved by EPA in the SIP.

* Made minor revisions to the language in Condition 3 (prevention of significant
deterioration) to be more consistent with other permits.

s Added a column to the Table in “old” Condition 5.1 for the startup date of the
equipment. In addition, added “Unit 1" to the description of Boiler 1 and “auxiliary
boiler” to the description of Boiler 2 to more appropriately identify the units.

¢ Added “new” Condition 5.1 for compliance assurance monitoring (CAM)
requirements.

Section 1.1 — Main Boiler (Unit 1), Coal Firing

e Added “Unit 1” to the table header to more clearly identify the unit.

¢ References to fuel usage or fuel sampling were replaced with coal usage or coal
sampling.

e The second paragraph in Condition 1.3 (violations of the SO, emission standard
shall not be considered as arising from an “upset” condition) was removed. This
paragraph was included incorrectly in the Title V permit. In the underlying
construction permit, this paragraph included the phrase “due to a lack of coal of
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suitable quality” after the word “standard”; however that phrase was not included
in the Title V permit. Lack of coal of suitable quality would not qualify as a
malfunction, as defined in the Common Provisions language; therefore, the
Division is removing this language, rather than restoring it to the language
included in the construction permit.

Revised Condition 1.7 (fuel sampling) to remove lead.

Revised the language in Condition 1.1.2 to specify that the performance tests
shall be used to set the baseline opacity for the CAM plan and specified how the
baseline opacity shall be determined.

Removed the last sentence from Condition 1.14. This condition already refers
the reader to Section Il for Acid Rain provisions and this last sentence is not
necessary.

Section 11.3 — Auxiliary Boiler

Based on EPA’s response to a petition on another Title V operating permit, minor
language changes were made to various permit conditions (both in the table and
the text) to clarify that only natural gas or No. 2 fuel oil is used as fuel for permit
conditions that rely on fuel restriction for the compliance demonstration.

Added a requirement to submit a case-by-case MACT analysis.

Section 1.4 — Particulate Matter Emissions — Fugitive Emissions

Removed the language from Condition 4.1 that indicates that the emissions
provided in the table are included for information purposes only. These emission
rates are used in the modeling analysis and are considered limitations. Although
the Division does consider that if the materials handling limits are met and the
control measures are followed, then the source is in compliance with the
emission limitations. To that effect the Division has revised the language in
Condition 4.1.

Based on comments received during the public comment period, the following
phrase was added to Condition 4.2.1 “[t{lhe 20% opacity, no off-property
transport, and nuisance emission limitations are guidelines and not enforceable
standards and no person shall be cited for violation thereof pursuant to C.R.S.
25-7-115."

Section 1.5 — Particulate Matter Emissions — Point Sources

Corrected the PM limit for the coal handling system (P001). The technical review
document prepared for the original Title V permit (issued January 1, 2003)
indicated that permitted PM emissions from coal handling was set at 15.4 tons/yr;
however, a limit of 15.3 tons/yr was included in the permit.
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The references to “Colorado Construction Permit 12MR093-2" were replaced
with “Colorado Construction Permit 12MR093-1". As discussed in the technical
review document for the original Title V permit (issued January 1, 2003), there
were three construction permits issued for coal handling: 12MR093-1 (fugitive
emissions), 12MR093-2 (crusher) and 12MR093-2 (transfer tower). The Division
intended that the fugitive emission sources be addressed on permit 12MR093-1
and that point sources be addressed on 12MR093-2 and that permit 12MR0983-3
would be cancelled. However, the Division's database is indicating that both
permits 12MR093-2 and 12MR093-3 are cancelled. Since the source reports
emissions from coal handling (both fugitive and point source emissions) on one
APEN, including all coal handling on one permit is more appropriate.

Removed Condition 5.8.1 (initial performance test requirement) since the initial
performance test was conducted. The language in Condition 5.8.2 was
incorporated into Condition 5.8.

- Based on comments received during the public comment period, the Division
" included requirements to conduct annual Method 9 visible emission cbservations

on the transfer tower/tripper deck and crusher baghouses.

Section Il.7 — NSPS General Provisions

Removed the reference to Colorado Regulation No. 1, Section VI.B.4.a.(iv) in the
citation for Condition 7.1. The good practices language in Colorado Regulation
No. 1 has been removed.

Section 11.8 — Particulate Matter Emission Periodic Monitoring Requirementis

Removed the language in Condition 8.1 regarding the COMS and opacity spikes.
The Division considers that with the CAM plan requirements this language is no
longer necessary.

Revised the stack testing language in Condition 8.2 to clarify the frequency of
testing. The language in the permit addresses testing within the expected five-
year permit term. The permit terms may be extended, provided a timely and
complete renewal application has been submitted. For the most part, complete
and timely renewal applications have been submitted and the term of the permits
have been extended beyond the originally anticipated five-year permit term.
Therefore, the language has been revised to set specific deadlines for testing,
which more appropriately reflects the Division’s intent to require testing for
particulate matter at a minimum of every five years. To that end, the language
regarding waiving testing within the last two years of the permit term, in the event
that annual testing was triggered, has been removed. In general, the results of
the initial tests have not been above 75% of the standard and annual testing has
not been triggered. Therefore, the Division considers that the language is not
necessary.
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Section 1.9 — Continuous Emissions Monitoring System Requirements

Removed the phrase “and the traceability protocois of Appendix H” from
Condition 9.3.2, since Appendix H of the current version of 40 CFR Part 75 is
“reserved”. Note that Condition 9.3.1 specifies that the continuous emission
monitoring systems are subject to the requirements of 40 CFR Part 75 and that
wouid include any applicable appendices, regardiess of whether or not they are
specifically called out in this condition.

Based on citizen comments on another Title V permit, Condition 9.4.3
(monitoring opacity when the COM is down) was removed from the permit.

Condition 11 — Lead Periodic Monitoring

Revised Condition 11.2 to indicate that lead emissions would be based on the
annual TRI Report.

“New” Section [I.14 — Regional Haze Requirements

As discussed previously in this document, a construction permit (07MR0111B) was
issued on September 12, 2008 to address the regional haze requirements for BART.
The appropriate applicable requirements from this permit have been included in the
permit as follows: _

Control technology requirements (condition 1). This condition will be included in
the permit.

CEMS requirements (condition 2). The CEMS requirements are already included
in the Title V permit. ‘

Emission limitations (conditions 3a, b & ¢). The SO,, NOx and PM emission
limitations will be included in the permit.

Compliance schedule (condition 3.d). This condition will be included in the
permit.

Submittal of Title V permit application (condition 4). Since the conditions of the
BART permit are being incorporated into the Title V permit at this time, this
condition is no longer relevant and won't be included in the permit.

O & M plan requirements (condition 5). The appropriate monitoring requirements
will be included in the Title V permit; therefore, this requirement will not be
included in the permit.

Demonstrating compliance with permit conditions (condition 6). The Division
considers that the Responsible Official certification submitted in conjunction with
the first semi-annual monitoring and permit deviation report submitted after the
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compliance date for the BART requirements will serve as the compliance
demonstration; therefore, this requirement will not be inctuded in the permit.

General terms and conditions (condition 7). This condition addresses the
applicability of general terms and conditions in the construction permit. They are
not relevant to the title V permit and will not be include in this permit.

Reporting requirements (condition 8). This condition will be included in the
permit.

Condition 12 — Coal Sampling Requirements

Since the permit no longer requires that the lead emission calculations use the
lead content of the coal, the requirement to sample coal for the lead content in
Condition 14.1 has been removed.

Section ill = Acid Rain Requirements

Revised the Designated Representative.

Revised the table in Section 2 to include calendar years corresponding to the
relevant permit term for the renewal.

Revised the NOy limit in the table in Section 2. The source had elected to
comply with the Phase | NOx requirements in 1997. Beginning in January, the
source was subject to the Phase || NOx requirements. Therefore, those limits
have been included in the permit.

Removed Section 3, since the NOx early election expired beginning in January
2008.

Minor changes were made to the standard requirements (Section 4), based on
changes made to 40 CFR Part 72 § 72.9.

Removed the requirement in Section 5 to submit a copy of any revised certificate
of representation to the Division. Submitting a copy of the certificate of
representation to the permitting authority is not required under the regulations.

Removed the requirement to submit the annual reports and compliance
certifications in Section 5. As a result of revisions to the Acid Rain Program
made with the Clean Air Interstate Rule (final published in the Federal Register
on May 12, 2005), annual compliance certifications are no longer required,
beginning in 2006. Note that although the CAIR rule was vacated (July 2008),
this revision was unrelated to the CAIR rule and it is expected that these changes
will not be affected by the CAIR vacatur. Note that in December 2008, the
vacatur of the CAIR rule was over-turned.
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Section 1V — Permit Shield

The citation for the permit shield has been revised to reflect revisions and
restructuring of Reg 3, to correct the citation of Reg 3, Part C, Section XIII to
Xi1.B and to remove Reg 3, Part C, Section V.C.1.b and C.R.S. § 25-7-111(2)(i)
since they don't address the permit shield.

Section V — General Conditions

Added a version date to the General Conditions.

Revisions were made to the Common Provisions Reguiation (general condition
3), effective September 30, 2002 and December 15, 2006 (effective March 4,
2007). The appropriate revisions were made to the language in the permit. The
September 30, 2002 revisions were minor in nature. The December 15, 2006
revisions replaced the upset provisions with the affirmative defense provisions for
excess emissions during malfunctions. Note that these provisions for
malfunctions are state-only enforceable until approved by EPA into Colorado’s
state implementation plan (SIP).

Replaced the reference to “upset” in Condition 5 (emergency provisions) and 21
(prompt deviation reporting) with “malfunction”.

The title for Condition 6 was changed from “Emission Standards for Asbestos” to
“Emission Controls for Asbestos” and in the text the phrase “emission standards
for asbestos” was changed to “asbestos control”.

General Condition No. 21 (prompt deviation reporting) was revised to include the
definition of prompt in 40 CFR Part 71.

Replaced the phrase “enhanced monitoring” with “compliance assurance
monitoring” in General Condition No. 22.d.

Appendices

Created a category under Appendix A — Insignificant Activities for non-road
engines. All but the fire pump engine listed under the “stationary internal
combustion engine” category are non-road engines.

Replaced Appendices B and C with the latest versions. In addition replace “Unit
2" with “Augxiliary Boiler” to the description of B002 to more appropriately identify
the unit.

Changed the mailing address for EPA in Appendix D. Removed the Acid Rain
addresses in Appendix D, since annual certification is no longer required and
submittal of quarterly reports/certifications is done electronically.

Added a column labeled “Type of Revision” to the Table in Appendix F.
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Total Facility HAP Emissions (tons/yr)

Emission | acetaldehyde | acrolein BTEX formaldehyde | chloroform | Hexane HCL HF Mercury Metals Total
Unit
Manchief Equipment (01OPMR236)
Turbine 1 0.243 0.0389 ‘ 1.25 432 5.85
Turbine 2 0.243 0.0389 ] 1.25 4.32 5.85
Starter 1.24E-04 |3.89E-05 ' 6.17E-03 | 3.89E-04 6.72E-03
Engine
Heater | 2.14E-04 | 2.92E-03 7.01E-02 1.79E-04 | 7.34E-02
PSCo Pawnee Equipment (960PMR129)

Main boiler ] 20.3 53.65 0.18 190.93 94.06
Auxiliary 1.94E-03 | 2.65E-02 6.36E-01 7.42E-04 0.67
boiler
Cooling 2.6 2.60
Tower
Facility 0.49 0.08 2.51 8.67 2.60 0.71 20.30 53.65 0.18 19.93 1098.11
Total
PSCo Total \ 0.03 2.60 0.64 20.30 53.65 0.18 19.93 97.33
Manchief 0.49 0.08 2.51 8.64 0.07 11.78
Total >

Manchief Generating Station HAPS are based on AP-42 emission factors and permitied fuel consumption limits

PSCo Pawnee HAPS are based on the following. Auxiliary boiler; AP-42 emission factors and fuel consumption limit requested in APEN submitted May 28,
2009. Cooling Tower: permitted VOC emission limits all VOC assumed fo be chioroform. Main Boiler: Metals are based on AP-42 emission factors and
permitted fuel consumption limit, HCl and HF based on emission factors determined using emissions and fuel consurnption reported on APENS (using 2007,

2006 and 2004 data), and mercury emissions from average projected emissions used to support development of Colorado Mercury Rule.
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PSCo Pawnee Actual Emissions (tons/yr)

Unit PM PMg SO, | NOy | co voC HAPS
Main BIr (Unit 1) 132.6 122 14126.5 4415.2 598.5 71.2 61.36
Aux. Bir 0.003 0.003 0.0008 0.14 0.12 0.008

Coal - fugitive 13.9 4.6

Coal - pt source 34 1.2 [

| Ash - fugitive 6.6 2.4 |

Ash - pt source (silo) 1.2 1.2 }

Haul Roads - fug 33.3 8,5 i

Soda Ash Silo 0.005 0.005 ‘

Cooling Twr 22.5 22.5 | 25 0.12
Total 213.51 153.91 14,126.50 4,415.34 598.62 73.71 61.48
Total — Fugitive 53.80 15.50

Total — Point Sources 159.71 146.91 14,126.50 4,415.34 598.62 |  73.71 61.48

Actual emissions from main boiler, coal handling and soda ash from APEN submitted 4/30/08 (2007 data)

Actual emissions from auxiliary boiler, haul roads and cooling tower from APEN submitted 4/9/07 (2006 data)
Actual emissions from ash handling from APEN submitted 4/19/05 (2004 data)
HAP emissions from cooling tower are chloroform

HAP emissions from main boiler consist of HCI, HF, manganese and nickel

Page 27




Exhibit 3 to Title V Petition



Clean Air'

I of 1

kets - Data and Maps

Unit Level Emissions Quick Report
February 19, 2010

Youw query will relurn dala for 1 facililies and 1 units.

You specified: Year{s): 2008 Program: ARP Facility: Pawnee

Faclllty \
State F:clll;y 1D Ulglt Assstc;ﬂ:;ed Year Program(s) OpTe_!r';’:gng
ameé  oRriSPL)
CO Pawnece 6248 1 2008 ARP 8,223
Total

http://camddataandmaps.epa.gov/gdim/index  1?fuseac...

ft of SO Avg. Nox NO
Months 2 Rate X
Reported  T°"S . yymmaty) oM

Heat input

CO2 Tons
{mmBtu)

12 13,217.2 0256 4,5952 38378023 36,775940

13,217.2 45952 3,837.802.3 36,775,940

2/19/10 10:01 AM



Exhibit 4 to Title V Petition



4

* WiLDEARTH
(GUARDIANS

A FORCE FOR NATURE
July 3, 2009

Jacqueline Joyce

Colorado Air Pollution Control Division
4300 Cherry Creek Drive South

Denver, CO 80246
comments.apcd@state.co.us

Re:  Renewed Title V Permit for Public Service Company’s Pawnee Coal-fired Power
Plant, Permit Number 960PMR129

Dear Ms. Joyce:

WildEarth Guardians, Clean Energy Action, and the Sierra Club submit the following
comments in response to the Air Pollution Control Division’s (“APCD’s”) proposal to issue a
repewed Title: V Permit for Public Service Company’s Pawnee coal-fired power plant in Morgan
County, Colorado (Permit Number 960PMR129). We have serious concerns over the draft Title
V Permit and its ability to ensure compliance with all applicable requirements in accordance with
40 CFR § 70.6. In accordance with Air Quality Control Commission (“AQCC”) Regulation No.
3, Part C, Section V1.B.8., these comments are hereby submitted within 30 days following
publication of public notice of the permit, which according to the APCD occurred on June 3,
2009. Our concerns are as follows:

1. The Title V Permit mus¢t include a2 compliance plan to bring the Pawnee coal-
fired power plant into compliance with the Prevention of Significant
Deterioration program.

A Title V Permit is required to include enission limitations and standards that assure
comphance with all applicable requircments at the time of permit issuance. See 42 USC §
7661¢(c); 40 CFR § 70.6(c)(1). Pawnee is currently in violation of PSD requirements. A PSD
compliance plan is an applicable requirement of any Title V Permit. See 42 USC § 7661 b(b);
40 CFR § 70.6(b)(3). The Permit fails to include a compliance plan to bring the Pawnee Station
into compliance with PSD.

Pursuant to Part C of the Clean Air Act, the Colorado State Implementation Plan (“SIP™)
requires that no construction or operation of a major modification of a major stationary source
occur 1n an area designated as attainment without first obtaining a permit under 40 CFR §
51.166, and prohibits the operation of a major stationary source after a major medification unless
the source has applied Best Available Countrol Technology (“BACT™) pursuant to 40 CFR §

1536 Wynkoop Streel, Ste. 301 Denver; CO 80202 3035734898 www.wildearthguardians.org
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51.166(j) and the Colorado SIP, 5 CCR § 1001-5. The EPA has approved all the PSD provisions
of the Colorado SIP, as well as subsequent amendments to those provisions.

The Pawnee coal-fired power plant is a major stationary source within an area classified
as attainment for all criteria pollutants. According to information from Public Service Company,
the plant underwent major modifications in 1994 and 1997 without obtaining the required PSD
permit. These modifications have resulted in unpermitted emissions of significant amounts of
SO;, NOy, and PM. On June 27, 2002 the Environmental Protection Agency (“EPA”) issued a
notice of violation (“NOV”) to Xcel Energy, Inc. regarding violations of PSD under the Act at
Pawnee coal-fired power plant. This NOV is attached to these comments as Exhibit 1. For the
past fifteen years, the plant has operated and continues to operate in a state of noncompliance
with the PSD provisions of the Clean Air Act. Accordingly, the Title V Permit must bring the
Pawnee coal-fired power plant into compliance with PSD requirements. Evidence of
noncompliance with PSD requirements at the Pawnee coal-fired power plant is as follows:

a. The June 27,2002 NOYV issued for the Pawnee Station constitutes a
finding of non-compliance with the PSD program for the purposes of
Title V.

The NOV issued to Xcel Energy, Inc. on June 27, 2002 states:

Xcel violated and continues to violate Clean Air Act, Part C: Prevention of
Significant Deterioration of Air Quality (“PSD”), 42 U.S.C. §§7470 to 7492, and
the permitting requirements of Colorado Air Quality Control Commission
Regulation No. 3, Part B, IV.D.3 and 40 C.F.R. §52.21, by constructing and
operating modifications at the Pawnee Station...without the necessary permits
and by constructing and operating without the application of BACT required by
the Colorado SIP.

NOV at 5. Clearly, the EPA concluded that the Pawnee coal-fired power plant was violating
PSD requirements when it issued the NOV.

The 2002 NOV is sufficient to demonstrate noncompliance with PSD for the purposes of
a Title V Permit. In a situation very similar to the situation regarding the Pawnee NOV, the
Second Circuit held that an NOV is sufficient to demonstrate noncompliance with PSD for the
purposes of the Title V permitting program. See NYPIRG v. Johnson, 427 F.3d 172, 180 (2nd
Cir. 2005). In NYPIRG v. Johnson, the Second Circuit Court of Appeals recognized that “to issue
a NOV, the Administrator must first find a source in violation of an applicable plan or permit.”
Id. at 181. The court further reasoned that in issuing an NOV, a permitting authority had
determined that PSD requirements “are, indeed, applicable.” Id. The court held that the issuance
of an NOV by the State of New York constituted a finding of noncompliance with PSD
requirements and that the EPA was required to object to the issuance of a Title V permit that
failed to ensure compliance with PSD. Id at 186.

According to 42 USC § 7413(a)(1), the EPA Administrator shall issue a notice of
violation when he finds “that any person has violated or is in violation of any requirement or



prohibition of an applicable implementation plan or permit.” The statute clearly states that an
NOV is issued by the EPA only after making a finding of a violation. Further, because the EPA,
rather than the state, issued the NOV to Pawnee, it is even more clear here than in the NYPIRG
case that the NOV constitutes a sufficient finding of noncompliance.

The Tenth Circuit has not yet addressed the sufficiency of an NOV as legal proof of
noncompliance with PSD requirements under Title V. Only one circuit has issued a holding in
conflict with the Second Circuit position on NOVs; see Sierra Club v. Johnson, 541 F.3d 1257
(11" Circuit 2008). The reasoning in NYPIRG v. Johnson, mentioned above; applies to the facts
here regarding the Pawnee NOV. This reasoning mandates that the Title V Permit require the
Pawnee coal-fired power plant comply with PSD.

b. Regardless of the NOV, Evidence of Major Modifications Exist.

If the APCD believes that the EPA NOV is not legally sufficient to demonstrate
noncompliance with established PSD requirements, at a minimum the NOV shows clear
evidence of a valid suspicion of noncompliance. This evidence is further bolstered by actual
documents from Xcel Energy that demonstrate major modifications occurred at the Pawnee coal-
fired power plant without prior approval under PSD. Indeed, Xcel’s own records confirm that at
least two major modifications were made to Pawnee during the 1990s:

(1) Reheater redesign and replacement.
An Xcel Capital Project Summary Sheet submitted July 7, 1993 states that:

The top bank plus all 256 reheater assemblies in the two middle banks will be
replaced during the planned ten-week outage in 1994. . . In addition to replacing
the assemblies, we will upgrade some of the material used, and change some of
the manufacturing methods to prevent further similar damage in the past and
prolong the life of the new assemblies. The reheater assemblies will also be
redesigned so as to prevent the excessive pluggage currently seen.

See Exhibit 2 attached to these comments. The Pawnee Planned Outages data shows that there
were planned outages for “major turbine overhaul (720 hours or longer)” between 9/30/1994 and
12/31/1994. See Exhibit 3 attached to these comments. EPA operations data from 1994 shows
that Pawnee reported zero hours of operation during the months of October and November, and
only 284 hours in December. See Exhibit 4 attached to these comments. Together, these
documents confirm that the 1994 modification noted in the NOV did occur. Further, the fact that
Pawnee shut down operations for ten weeks is a strong indication that this modification was
major.

(2) Upgrade of condenser tubes.
An Xcel Request for Specific Appropriation dated July 10, 1996 states that $4.5 million

in emergency funding was allocated for the new condenser tubes. See Exhibit 5 attached to these
comments. It goes on to state that “The project will be completed during the January 4 through



March 2, 1997 outage.” See Exhibit 6 attached to these comments. Pawnee Planned Outages
data shows that there were planned outages for “major turbine overhaul (720 hours or longer)”
between 2/28/1997 and 4/30/1997. See Exhibit 3. EPA operations data from 1997 shows that
Pawnee reported 168 hours of operation in February, zero hours in March, and 249 hours in
April. See Exhibit 7 attached to these comments. Together, these documents confirm that the
1997 modification noted in the NOV did occur. Further, Xcel referred to this modification in its
own documents as “major.”

The NOV explained that these modifications did not fall within exemptions for “routine
maintenance,” “increased hours of operation,” or “demand growth” set forth at 40 CFR § 51.166.
The NOV concludes that “Each of the modifications resulted in a net significant increase in
emissions for SO,, NO,, and/or PM as defined by 40 CFR §§ 51.166(b)(3) and (23) and
Colorado SIP Rules at AQCC Regulation No. 3, Part A; I.B.59 and Part A, I.B.37.” Because
these were modifications resulting in net significant increases of criteria pollutants, a PSD permit
was requied to be obtained before those modifications occurred. Xcel did not obtain such a PSD

permit for the Pawnee coal-fired power plant, in violation of the Clean Air Act.

Xcel’s records also seem to provide evidence of other modifications undertaken during
the past twenty years. During April through June of 1989, there were planned outages for a
“major turbine overhaul.” See Exhibit 8 attached to these comments. In April of 1998, there was
a planned outage for a “major boiler overhaul.” Exhibit 3. In March of 2000, there was another
planned outage for a “major boiler overhaul.” See Exhibit 9 attached to these comments. At a
minimum, the APCD has a duty to investigate these modifications and make a determination
whether or not they were major modifications under the PSD regulations.

Even if the APCD believes the NOV is not sufficient to constitute a violation of the PSD
requirements, the evidence of modifications listed above must be dealt with under the PSD
provisions of the Clean Air Act and the Colorado SIP. Xcel clearly made at least two
modifications to the Pawnee coal-fired power plant. Modifications clearly resulted in significant
emissions increases, not only as reported in the NOV but also reported by the EPA Clean Air
Market Data. See table below.

Annual Emissions at Pawnee Coal-fired Power Plant (Data from EPA Clean Air Market
Data. Available at: http://camddataandmaps.epa.gov/gdm/index.cfm
(last accessed June 29, 2009).

Year SO, Tons NOy Tons

1995 15374.0 4869.0
1996 11633.4 3529.0
1997 13928.7 3817.8
1998 15325.6 3906.1
1999 16665.8 5319.7
2000 14678.1 4892.4
2001 17030.9 5845.4
2002 14832.6 4591.7




2003 16703.0 5369.0
2004 12549.6 4514.6
2005 . 11248.1 3668.1
2006 13072.5 4602.7
2007 14126.5 4415.3

The amount of SO, emissions considered significant is 40 tons per year. 40 CFR §
51.166(b)(23). The amount of NO, emissions considered significant is 40 tons per year. /d. The
data after the second modification (1997-1998) shows a SO, increase of 1396.9 tons and a NOy
increase of 88.3 tons. Thus, both significance thresholds were met after the 1997 modification.
While data immediately before the 1994 modification is not available on the Clean Air Market
website, the NOV claims that the 1994 modification did result in significant emissions increases.
PM10 emissions of 15 tons per year are also considered significant under the regulations. 40
CFR § 51.166(b)(23). The NOV claims that a significant PM emission increase also occurred at
Pawnee.

Given that Pawnee is currently in violation of PSD requirements, the Title V Permit must
include a compliance plan to bring the Pawnee coal-fired power plant into compliance with PSD.
If these applicable requirements are missing from the Permit, it will be in violation of 42 USC §
7661c(c) and 40 CFR § 70.6(c)(1).

At the least, the APCD has a minimum responsibility to respond to our significant
comments about the valid suspicion of noncompliance with PSD as demonstrated by the 2002
NOV and Xcel Energy’s own reports providing evidence of major modifications. See In the
Matter of CEMEX Inc., Petition No. VIII-2008-01 (April 20, 2009). In particular, the APCD
must “provide the basis (e.g., citing to current or historical evidence, or the lack thereof) that
supports its conclusion that PSD/NSR” was or was not applicable in relation to the
aforementioned modifications. /d. at 10.

2. The Title V Permit Must Include Regional Haze Requirements

The Title V Permit must incorporate emission limits established under Colorado’s
regional haze rules, as required by 40 CFR § 70.6. As the Technical Review Document (“TRD”)
notes, the Pawnee coal-fired power plant is subject to stronger particulate matter (“PM”) and
nitrogen oxide (“NOx”) emission limits under a recently issued Best Available Retrofit
Technology (“BART”) construction permit issued by the APCD. See TRD at 8-9. These
emission limits are applicable requirements under Title V, which include “any term or condition
of any preconstruction permits issued pursuant to regulations approved or promulgated through
rulemaking under title I, including parts C or D, of the [Clean Air] Act.” 40 CFR § 70.2.

3. The Title V Permit Fails to Assure Compliance with Particulate Limits for the
Coal-fired Boiler



We are further concerned that the proposed Title V Permit fails to require sufficient
periodic monitoring to ensure compliance with particulate limits from emission unit BOO1, the
coal-fired boiler at the Pawnee plant. Condition 8.2 of the Title V Permit requires only annual
stack testing, although this Condition allows for less frequent monitoring. Annual stack testing
is wholly insufficient, particularly given that National Ambient Air Quality Standards
(“NAAQS”) limit particulate matter, including both PM-10 and PM-2.5, on a 24-hour basis. The
Title V Permit must at least require daily particulate matter monitoring to protect the NAAQS
and also to ensure sufficient periodic monitoring in accordance with 40 CFR § 70.6.

Although the Title V Permit may rely on baghouses to meet particulate standards, there
are no conditions that require any monitoring, recordkeeping, or reporting to ensure the
baghouses are operated consistently to assure compliance with the particulate limits. Put simply,
there are no terms and conditions that ensure the baghouses will assure compliance with the
particulate limits. Furthermore, to the extent that

Regardless of the effectiveness of the baghouses however, we are concerned that the
baghouses do not limit condensable particulates, which are a component of particulate matter.
The Title V Permit must require more frequent particulate matter monitoring. We would request
the APCD require the use of particulate matter continuous emission monitoring systems (“PM
CEMS?”) to assure compliance with the particulate limits in the Title V Permit. The U.S.
Environmental Protection Agency (“EPA”) promulgated performance specifications for PM
CEMS at 40 CFR § 60, Appendix B, Specification 11, on January 12, 2004. See, In the Matter of
Onyx Environmental Services, Petition No. V-2005-1 at 13. This promulgation indicates that the
use of PM CEMS is an accepted means of assessing compliance with particulate emissions.

Furthermore, the EPA has required other coal-fired power plants to install, operate,
calibrate, and maintain a PM CEMS. In a 2000 consent decree, Tampa Electric Company agrees
to install a PM CEMS on one of its coal-fired power plants in Florida to ensure compliance with
PM limits. More recently, through a 2006 consent decree, two North Dakota utilities agreed to
install PM CEMS at a coal-fired power plant in North Dakota. Similarly, the EPA reached
agreements with other utilities in Wisconsin and Illinois that have led to the installation,
calibration, operation, and certification of PM CEMS. All these consent decrees are implicit that
the PM CEMS are to be used to demonstrate compliance with PM limits.

Most recently, in proposed amendments to new source performance standards (“NSPS”)
for electric utility steam generating units, the EPA stated, “Based on our analysis of available
data, there is no technical reason that PM CEMS cannot be installed and operate reliably on
electric utility steam generating units.” 70 Fed. Reg. 9728. Although the final amendments to
the NSPS for electric utility steam generating units did not require the utilization of PM CEMS,
the EPA stated that PM CEMS may be used to demonstrate continuous compliance with
particulate limits.

.The use of PM CEMS would constitute sufficient periodic monitoring that will assure
compliance with the particulate limits set forth in the Title V Permit. We request the APCD take
advantage of its authority under 40 CFR § 70 to require the installation and operation of PM
CEMS at the Pawnee coal-fired power plant through the Title V Permit.



4. The 20 Percent Opacity Limit Applies to Fugitive Emissions from Coal Handling
and Storage, Ash Handling and Disposal, and Paved and Unpaved Roads.

While the 2002 Technical Review Document states that the 1974 NSPS at 40 CFR §
60.252 (“Subpart Y”) apply to the coal handling system, at page 26 it asserts that the 20 percent
opacity limit is not actually a requirement for fugitive emissions. The Title V Permit therefore
does not include an opacity limit for following sources: coal handling and storage, ash handling
and disposal, and paved and unpaved roads. This is incorrect. The Title V Permit must ensure
that the 20% opacity limit in Subpart Y applies to fugitive, as well as point source, emissions
from coal handling and storage, ash handling and disposal, and paved and unpaved roads.

Indeed, Subpart Y mandates that the operator “shall not cause to be discharged into the
atmosphere from any coal processing and conveying equipment, coal storage system, or coal
transfer and loading system processing coal, gases which exhibit 20 percent opacity or greater.”
40 CFR § 60.252. Subpart Y includes and applies to all emissions from these sources, regardless
of whether the emissions come from a point source or a fugitive source.

5. The 20 Percent Opacity Limit under NSPS Subpart Y Applies to Coal Unloaded
to Storage

The 2002 Technical Document at 28 incorrectly states that coal unloaded to storage is
exempt from Subpart Y. Coal unloaded to storage is a “coal storage system,” and “coal storage
system” is written in the plain language of the regulation. The Title V Permit must be written so
that the 20 percent opacity limitation applies to all parts of the coal handling system.

Indeed, the 2002 Technical Document at 36 relied on EPA’s 1998 interpretation of 40
CFR Part 60 Subpart Y § 60.252, published at 63 FR 53288 (Oct. 5, 1998), to assert that
unloading and conveying coal to storage were not subject to Subpart Y. The 1998 interpretive
rule appeared to exclude coal unloading to coal storage areas from its 20% opacity requirement.
This rule was not explained nor was there a rational basis for this exclusion. See 63 FR 53289.
While courts typically give some deference to interpretive rules, they do not merit Chevron
deference, nor do they have any legally binding effect. U.S. v. Mead Corp., 533 U.S. 218, 232
(2001).

Further, the EPA recently proposed revisions to the NSPS at Subpart Y that strongly
indicate the 1998 interpretive rule is, in fact, flawed. On May 27, 2009, the EPA proposed
changing the previous interpretation under Subpart Y to include all open storage piles as affected
facilities. See 74 FR 25312. This new interpretation has been issued via notice and comment, in
contrast to the 1998 rule which was simply interpretive and was not issued with notice and
comment. This proposed rule further indicates that the 1998 interpretive rule cannot be relied
upon to assert that coal unloaded to storage is exempt from Subpart Y.



6. Opacity Must Be Monitored and Reported for All Coal Handling and Storage,
Ash Handling and Disposal, and Paved and Unpaved Roads.

The Title V Permit must contain periodic monitoring to assure compliance with all terms -
and conditions. 40 CFR § 70.6. The draft Title V Permit currently lacks opacity monitoring for .
fugitive emissions from coal handling and storage, ash handling and disposal, and paved and -
unpaved roads. The APCD must add “periodic monitoring sufficient to yield reliable data form.
the relevant time period that are representative of the source’s compliance with the permit” to
comply with 40 CFR § 70.6(a)(3)(i)(B). See In re Citgo Refining and Chemicals Co. L.P.,
Petition No. VI-2007-01 (May 28, 2009) at 7. Periodic monitoring for these sources of fugitive
emissions must be included in the Title V Permit to ensure compliance with the 20 percent
opacity limitation.

7. Particulate Limits at Section II, Condition 5 Appear Unenforceable

Condition 5.1 establishes presumptive compliance with the PM and PM10 limitations for
the coal handling system. Presumptive compliance is based on fulfilling the work practices
listed in Conditions 5.1.1 through 5.1.5. See Condition 5.1.6. As explained below, these
conditions are vague and unenforceable, and a system of presumptive compliance is insufficient
to ensure that applicable particulate matter limitations are met.

Condition 5.1.1 is vague and unenforceable because it does not define “good engineering
practices.” This undefined term implies certain practices, but it does not state what they are.
Moreover, these conditions do not state how operation in accordance with good engineering
practices will be reported or monitored. Without any periodic monitoring requirements, this
condition is unenforceable as a practical matter and in violation of 40 CFR § 70.6(a)(3)(1)(B).

At a minimum, the Permit must describe periodic monitoring that is sufficient to assess
whether “good engineering practices” have been followed. To achieve this, the Permit must
define “good engineering practices” so that there is a standard to which actual operations can be
compared.

Conditions 5.6.2 and 5.6.3 also use the term “good engineering practices” without
defining what that term means. These conditions fail to comply with 40 CFR § 70.6(a)(3)(i)(B)
for the same reasons that Condition 5.1.1 failed above. Sufficient periodic monitoring must be
added to the Permit to assure compliance with the relevant good engineering practices that are
implied (but not properly explained) by Conditions 5.6.2 and 5.6.3.

Condition 5.1.3 is vague and unenforceable because it does not define “integrity of the
enclosures,” nor does it state how such integrity will be maintained to prevent particulate
emissions. Moreover, 5.1.3 does not explain what “used as necessary” means in the operation of
water spray suppression systems. As it stands, there is no reporting or monitoring to ensure
compliance with this requirement. To ensure compliance with this condition, the Permit must
include periodic monitoring of the conveyor and crusher enclosures and periodic monitoring of



the use of the water spray suppression systems. Without such monitoring, Condition 5.1.3 is in
violation of 40 CFR § 70.6(a)(3).

Condition 5.1.5 does not contain any periodic monitoring, thus it also violates 40 CFR §
70.6(a). The transfer points must be identified and reported so that the number of transfer points
can be monitored to ensure compliance with the 13-transfer point limit in 5.1.5. Transfer points
should also be designated as PM and opacity monitoring points because there is significant
potential for particulate emissions at transfer points.

Conditions 5.1.1 through 5.1.3 are extremely important for ensuring compliance with the
two similar 20% opacity limits in Conditions 5.7 and 5.8. Condition 5.7 states that opacity
emissions from the coal handling system shall not exceed 20%. Condition 5.8 states that “any
coal processing and conveying equipment, coal storage system or coal transfer and loading
system processing coal” shall not discharge gases which exhibit 20% opacity or greater, as
required by 40 CFR § 60.252. Both 5.7 and 5.8 state that these opacity requirements “shall be
presumed to be in compliance” if Conditions 5.1.1 through 5.1.3 are being met. As previously
described, Conditions 5.1.1 and 5.1.3 do not define key standards nor do they contain sufficient
monitoring to ensure compliance with applicable requirements. Due to these failures, it will be
impossible to ensure compliance with Conditions 5.7 and 5.8 until the failures in 5.1.1 and 5.1.3
are corrected.

Moreover, even if Conditions 5.1.1 and 5.1.3 were corrected to include monitoring,
presumptive compliance with the two opacity requirements is not sufficient to comply with 40
CFR § 70.6(c)(1). Lf permit terms and conditions include monitoring but that monitoring is
insufficient to ensure compliance with terms and conditions, the permitting authority must
supplement the permit so that the Permit meets Title V requirements. Sierra Club v. EPA, 536
F.3d 673, 678 (D.C. Cir. 2008).

Actual monitoring of opacity for the coal handling system, and for coal transfer and
storage as defined in 40 CFR § 60.252, must be written into the Title V Permit. Condition 5 lists
emissions unit PO01, which includes crushing, transfer tower and conveying, as point sources for
particulate matter and opacity. First, point sources must be identified for monitoring. The
transfer points in Condition 5.1.5 should be potential monitoring points, as well as any opening
in an enclosure. Second, opacity monitoring by Method 9 or other approved methods must occur
at those points on a daily basis in accord with general requirements at 40 CFR § 60.11(b). Third,
all opacity measurements must be recorded and reported to ensure compliance with the 20
percent limit. Without such revisions, the Title V Permit will fail to require sufficient
" monitoring to assure compliance with all applicable requirements.

8. The Title V Permit Fails to Assure Compliance with Section 112 of the Clean Air
Act

The Title V Permit fails to assure compliance with section 112(j) of the Clean Air Act. In
particular, the Title V Permit fails to assure compliance with case-by-case maximum achievable
control technology (“MACT”) requirements, both for any industrial boilers that may be in



operation at the Pawnee coal-fired power plant and any electric utility steam generating unit
(‘&EGU!,).

We are particularly concerned that the Title V Permit fails to assure compliance with
section 112(j) in the context of mercury emissions from the coal-fired power plant. As the TRD
notes, “on February §, 2008 a DC Circuit Court vacated the CAMR regulations for both new and
existing units.” TRD at 7. In particular, the D.C. Circuit held in early 2008 that the EPA had
inappropriately delisted EGUs from the list of sources whose emissions are regulated under
section 112 of the Clean Air Act. In light of this ruling, #s well as the EPA’s failure to
promulgate a MACT standard for EGUs, the APCD must develop a case-by-case MACT for the
EGU in operation at the Pawnee coal-fired power plant. Such a case-by-case MACT must
include mercury emission limits, as well as limits for other hazardous air pollutants (“HAPs™)
regulated under section 112 of the Clean Air Act, such as lead compounds, hydrofluoric acid,
and hydrochloric acid. It is especially critical that the APCD assure compliance with section 112
given that the TRD discloses that the Pawnee coal-fired power plant is indeed a major source of
HAPs. See TRD at 5.

We are further concerned that the Title V Permit fails to assure compliance with section
112 in the context of any industrial boilers that are in operation at the Pawnee coal-fired power
plant. The TRD indicates that the “EPA has not set a deadline for submittal of 112(j)
applications to address the vacatur of the Boiler MACT.” TRD at 7. Yet compliance with
section 112(j) does not hinge upon any EPA deadline. The Clean Air Act is clear that section
112(j) requirements apply whenever EPA fails to promulgate a standard within 18 months of the
date established pursuant to section 112(e)(1) and (3) of the Clean Air Act. Thus, the deadline
for Public Service Company to submit a 112(j) permit application has passed, meaning the Title
V Permit must ensure that an application is submitted as soon as possible to assure compliance
with section 112 of the Clean Air Act. To this end, the Title V Permit must contain a compliance
schedule to bring the Pawnee coal-fired power plant into compliance with section 112(j) of the
Clean Air Act in accordance with 40 CFR § 70.6(c)(3).

9. The Title V Permit Fails to Address Carbon Dioxide Emissions to Assure
Compliance with PSD

In proposing to issue the Title V Permit, it appears that the APCD has failed to assess
whether carbon dioxide (“CQO;”) is subject to regulation in accordance with Prevention of
Significant Deterioration (“PSD”) requirements and therefore failed to ensure compliance with
PSD under the Clean Air Act, PSD regulations, and the Colorado State Implementation Plan
(“SIP™).

Under Colorado regulations incorporated into the SIP, any source that emits more than
250 tons per year “of any air pollutant subject to regulation under the Federal Act” is subject to
PSD permitting requirements, including the requirement that Best Available Control Technology
(“BACT”) be utilized to keep air emissions in check. See AQCC Regulation Number 3, Part D §
VI.A.l.a; see also 42 USC § 7475(a) and 40 CFR § 51.166(j)(2). Similarly, the SIP requires that
any major source that undergoes a modification leading to a significant emissions increase is also
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required to utilize BACT. AQCC Regulation No. 3, Part D § VI.A.1.b. The Clean Air Act
makes clear that the BACT requirements extend to “each pollutant subject to regulation” under
the Act. 42 USC § 7479(3) and 40 CFR § 52.21(b)(12); see also AQCC Regulation No. 3, Part
D § I1.A.8. In this case, the it appears the APCD failed to ensure assess whether CO; is subject
to regulation in accordance with PSD and whether the Title V Permit ensures compliance with
PSD requirements under the Colorado SIP, the Clean Air Act, and PSD regulations in relation to
CO; emissions from the Pawnee coal-fired power plant.

At issue is the fact that the APCD may be relying upon EPA’s interpretation of the phrase
“subject to regulation” when issuing the Title V Permit and completely ignored whether CO,
emissions should be limited by the application of BACT as required by PSD provisions in the
Colorado SIP, the Clean Air Act, and PSD regulations. The U.S. Environmental Appeals Board
(“EAB”) determined this interpretation fails to set forth “sufficiently clear and consistent
articulations of an Agency interpretation to constrain” authority the EPA would otherwise have
under the Clean Air Act. In re Deseret Power Electric Cooperative, PSD Appeal No. 07-03, slip
op. at 37 (EAB November 13, 2008), 14 E.A.D.at . In light of the EAB’s ruling, it would be
inappropriate for the APCD to ignore CO, emissions by relying on EPA’s prior interpretation of
the phrase “subject to regulation” when issuing the Title V Permit.

Although the APCD may claim that a December 18, 2008 interpretive memo issued by
former EPA Administrator Stephen Johnson (hereafter “Johnson memo”) “clarifies” EPA’s
position that CO; is not subject to regulation under PSD requirements (see Memorandum from
Stephen L. Johnson, Administrator, to all Regional Administrators, “EPA’s Interpretation of
Regulations that Determine Pollutants Covered by Federal Prevention of Significant
Deterioration (PSD) Permit Program” (December 18, 2008)) and therefore addresses the EAB’s
ruling, this is simply not true in this case. For one thing, the Johnson memo is clear that it does
not bind states, such as Colorado, that administer the PSD program under their own SIP. Thus,
the Johnson memo does not absolve the APCD from rendering its own, independent
- interpretation of the meaning of the phrase “subject to regulation” as set forth in the Colorado
SIP.

Furthermore, EPA Administrator Jackson recently granted a petition for reconsideration
of the Johnson memo “to allow for public comment on the issues raised in the memorandum.”
See Letter from EPA Administrator Lisa Jackson to David Bookbinder, Chief Climate Counsel,
Sierra Club (February 17, 2009). Although Administrator Jackson declined to stay
implementation of the Johnson memo while the EPA solicits public comment, she advised that
“PSD permitting authorities should not assume the memorandum is the final word on the
appropriate interpretation of Clean Air Act requirements.” Id. It is further apparent that it would
be inappropriate for the APCD to simply rely on the Johnson memo in assessing whether CO,
emissions should be limited by the application of BACT as required by the Clean Air Act, PSD
regulations, and the Colorado SIP.

Indeed, it would be further inappropriate because the Colorado SIP appears to support a

finding that CO, emissions are subject to regulation, and therefore subject to PSD requirements.
Although the phrase “subject to regulation” is not explicitly defined in the Colorado SIP, there

11



are three reasons to interpret the Colorado SIP to allow the State of Colorado to find that CO,
emissions are subject to regulation under the Clean Air Act.

First, the U.S. Supreme Court recently held in Massachusetts v. EPA, 127 S. Ct. 1438
(2007), that CO; is a “pollutant” under the Clean Air Act. Although the EAB noted that the
Massachusetts decision “did not address whether CO; is a pollutant ‘subject to regulation’ under
the Clean Air Act” (Deseret Power, slip op. at 8), the EAB did not reject the interpretation that
the decision supports a finding that CO, emissions are subject to regulation under the Clean Air
Act. In fact, the EAB noted that the Massachusetts decision rejected key EPA memos that were
relied upon when interpreting the phrase “subject to regulation” (see e.g., Id. at 52, “The
reasoning of the Fabricant Memo was subsequently rejected and overruled by the Supreme Couit
in Massachusetts v. EPA, 549 U.S. 497, slip op. at 29-30 (2007)").

Second, CO, is “subject to regulation” because it falls under the definition of “air
pollutant” set forth in the Colorado SIP. Indeed, the AQCC Common Provisions Regulation,
which is incorporated into the Colorado SIP, defines air pollutant as:

Any fume, smoke, particulate matter, vapor, gas or any combination thereof that is
emitted into or otherwise enters the atmosphere, including, but not limited to, any
physical, chemical, biological, radioactive (including source material, special nuclear
material, and by-product materials) substance or matter, but not including water vapor or
steam condensate or any other emission exempted by the commission consistent with the
Federal Act.

CO, is a gas that is emitted into the atmosphere, and therefore clearly regulated as a pollutant
under the Colorado SIP. Furthermore, this definition derives directly from the Colorado Air
Pollution and Prevention Control Act (see CRS § 25-7-103(1.5), a fact that seems to compel a
finding that CO, is “subject to regulation” under the PSD. Indeed, the SIP explicitly states that
PSD provisions apply “to any major stationary source and major modification with respect to
each pollutant regulated under the [Colorade Air Pollution and Prevention Control] Act
and the Federal Act that it would emit, except as this Regulation No. 3 would otherwise allow.”
AQCC Regulation No.3, Part D § VI.A. (emphasis added). The Colorado Air Pollution and
Prevention Control Act clearly regulates CO,, therefore the Colorado SIP seems to make clear
that PSD provisions apply to any major sources and modifications with respect to CO;
emissions.

Thus, not only does the recent EAB decision call into question the validity of the APCD’s
apparent failure to address CO, emissions in order to ensure the Title V Permit assures
compliance with PSD requirements under the Clean Air Act and PSD regulations, but it appears
as if the APCD’s failure to address CO, emissions in the context of PSD is contrary to the
Colorado SIP. The APCD must therefore address CO, emissions to ensure compliance with PSD
requirements in the context of the Pawnee coal-fired power plant.

10. The Title V Permit Fails to Meet Clean Water Act 401 Certification
Requirements



Section 401 of the Clean Water Act requires that, “Any applicant for a Federal license or
permit to conduct any activity including, but not limited to, the construction or operation of
facilities, which may result in any discharge into the navigable waters,” shall provide a
certification to the State to which the discharge originates that any discharge will compty with
sections 301, 302, 303, 306, and 307 of the Clean Water Act. In this case, the APCD has fajled
to ensure that air pollution from the Pawnee coal-fired power plant will be limited such that
waters designated as outstanding within Rocky Mountain National Park will be protected
pursuant to sectionp 303 of the Clean Water Act. All streams in Rocky Mountain National Park
have been designated as “outstanding waters' by the Colorado Water Quality Control
Comumission (“WQCC”) pursvant to section 303 of the Clean Water Act. See WQCC Regulation
No. 38. Of particular concern is that Public Service Company of Colorado has not certified that
the discharge of NOx emissions from the Pawnee coal-fired power plant, which contribute to
nitrogen deposition in the streams and lakes of Rocky Mountain National Park, will comply with-
Colorado Water Quality Control Comission Standards that have been established pursuant to
section 303 of the Clean Water Act.

Under the Clean Water Act, the APCD cannot renew the Title V Permit for the Pawnee
coal-fired power plant untif Public Service Company of Colorado can certify that its discharge of
NOx emissions will protect the outstanding waters within Rocky Mountain National Park.

We appreciate the opportunity to submit comments. Please keep us apprised of any
future action related to the Title V Permit for the Pawnee coal-fired power plant. [f you have any
questions, comuments, or concerns, please contact us at the infonmation below. Thank yow

Sincerely,

Jeremy Nichols

Climate and Epergy Program Director

WildEarth Guardians

1536 Wynkoop, Suite 302

Denver, CO 80202

(303) 573-4898 x 1303

inichols(@wildearthguardians.org

on behalf of:

Leslie Glustrom
Clean Energy Action
PO Box 1399
Boulder, CO 80306
(303) 245-8637
Iglustrom(@gmail.com
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Roger Singer

Regional Representative
Sierra Club

1650 38" St. #102W
Boulder, CO 80301

(303) 449-5595
roger.singer{@sierraclub.org
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EXHIBIT 1

TO WILDEARTH GUARDIANS’ JULY
2,2009 COMMENTS ON PROPOSED
TITLE V PERMIT FOR PAWNEE
STATION



J&-(EDS'IA%
. UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 8
m% 999 18™ STREET - SUITE 300
m&j DENVER, CO 80202-2466 02 JUN 27 PMI2: 4L
http:/iwww.epa.gov/region08
- I; {.ED
 EPAREGION VI .
Ref: 8ENF-T JUN 26 2002 REARIKG CLERK &
BY CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Mr. Olon Plunk
Vice President
Environmental Services
Xcel Energy

4653 Table Mountain Drive
Golden, CO 80403

Re:  Notice of Violation

Dear Mr. Plunk:

Enclosed is a Notice of Violation (“NQOV™) issued pursuant to Section 113(a)(1) of the
Clean Air Act (“the Act”), 42 U.S.C. §7413(a)(1). The U.S. Environmental Protection Agency
(“EPA”) has alleged that Xcel Energy Inc., who owns and operates the Pawnee Station and
Comanche Station, power plants in Morgan County and Pueblo County, respectively, has failed
to comply with the Clean Air Act, Part C: Prevention of Significant Deterioration of Air Quality
(“PSD”), 42 U.S.C. §§ 7470 to 7492, and the permitting requirements of Colorado Air Quality
Control Commission Regulation No. 3, 5 C.C.R. 1001-5 and 40 C.F.R. Part 52.21.

Pursuant to Section 113(a)(1) of the Act. 42 U.S.C. 7413(a), any time after the expiration
of 30 days following the date of the issuance of this NOV, the Regional Administrator may,
without regard to the period of violation, issue an order requiring compliance with the
requirements of the state implementation plan or permit, and/or bring a civil action pursuant to
Section 113(b) for injunctive relief and/or civil penalties of not more than $25,000 per day for
each violation on or before January 30, 1997, and no more than $27,500 per day for each
violation after January 30, 1997. Pursuant to §113(c) of the Act, 42 U.S.C. §7413(c), criminal
sanction may also be imposed, to redress knowing violations of the Act. Pursuant to §306 of the
Act, 42 U.S.C. 7606, federal contracts may be barred with any facility found in violation of the
Act.

QPn’n{ed on Recycled Paper
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Please note that the NOV outlines a procedure for the respondent to request an informal
conference with EPA representatives. We urge your prompt attention to this matter.

Sincerely,

o Busalis

Carol Rushin

Assistant Regional Administrator

Office of Enforcement, Compliance
and Environmental Justice

Enclosure

cc: Doug Benevento, Environmental Programs Director
Colorado Department of Public Health and Environment

Bruce Buckheit, Director
Air Enforcement Division
US EPA Office of Enforcement and Compliance Assurance
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Region 8 ‘ FILED
EPA REGION VIII ..
IN THE MATTER OF: HEARING CLERK ™

Notice of Violation
Xcel Energy, Inc.

)
)
)
)
Pawnee (Morgan County) and )
Comanche (Pueblo County) Stations, ) Docket No. CAA-08-2002-06

)

)

)

)

)

Colorado

Proceedings Pursuant to
Section 113(a)(1) of the
Clean Air Act, 42 U.S.C.

§7413(a)(1) -

NOTICE OF VIOLATION

This Notice of Violation (“NOV”) is issued to Xcel Energy, Inc. (“Xcel”) for violations of
the Clean Air Act (“Act”) at the coal-fired power plants identified below. Xcel has embarked on
a program of modifications intended to extend the useful life, regain lost generating capacity,
and/or increase capacity at these coal-fired power plants.

.. Commencing at various times since at least 1994 and continuing to today, Xcel has
modified and operated the coal-fired power plants identified below without obtaining New Source
Review (“NSR”) Prevention of Significant Deterioration (“PSD”) permits authorizing the
construction and operation of physical modifications of its boiler units as required by the Act. In
addition, for each physical modification at these power plants, Xcel has operated these
modifications without installing pollution control equipment required by the Act. These violations:
of the Act and the State Implementation Plan (“SIP”) of Colorado have resulted in the release of
massive unpermitted and, therefore, illegal amounts of Sulfur Dioxides (“SO,"), Nitrogen Oxides
(“NOx”) and/or Particulate Matter (“PM”) into the environment. Until these violations are
corrected, Xcel will continue to release massive amounts of illegal emissions into the environment.

_ This NOV is issued pursuant to §113(a)(1) of the Act, as amended, 42 U.S.C. §§7401-
7671q. §113(a) of the Act requires the Administrator of the United States Environmental
Protection Agency (“EPA”) to notify any person in violation of a state implementation plan or
permit of the violations. The authority to issue this NOV has been delegated to the Regional
Administrator for EPA Region 8 and further redelegated to the Assistant Regional Administrator
for the Office of Enforcement, Compliance and Environmental Justice.
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2
STATUTORY AND REGULATORY BACKGROUND

When the Clean Air Act was passed in 1970, Congress exempted existing facilities from
many of its requirements. However, Congress also made it quite clear that this exemption
would not last forever. As the United States Court of Appeals for the D.C. Circuit
explained in Alabama Power v. Costle, 636 F.2d 323 (D.C. Cir. 1979), “the statutory
scheme intends to ‘grandfather’ existing industries; but...this is not to constitute &
perpetual immunity from all standards under the PSD program.” Rather, the Act requires
grandfathered facilities to install modem pollution control devices whenever the unit is
proposed to be modified in such a way that its projected representative actual anrtual
emissions may increase,

The NSR provisions of Parts C and D of Title T of the Act require preconstruction review
and permitting for modifications of stationary sources. Pursuant {0 applicable regulations,
if a major stationary source ig planning upon making a major modification, then that
source must obtain either a PSD permit or a nonattainment NSR permut, depending on
whether the source is located in an attainment or a nonattainment area for the pollutant
being increased above the significance level. To obtain the required permit, the source
must agree to install the Best Available Control Technology (‘BACT™) for an attainment
pollutant or achieve the Lowest Achievable Emission Rate (“LAER"”) in a nonattainment
ared. Sources may not operate unless they meet the emisgsion limits that would have been
imposed by the permitting process.

Pursuant to Part C of the Act, the Colorado SIP requires that no construction or operation
of a major modification of a major stationary source occur in an area designated as
attainment without first obtaining a permit under 40 CFR § 52.21, and prohibits the
operation of 8 major stationary source after a major modification unless the source has
applied BACT pursuant to 40 CFR §52.21(j) and the Colorado SIP at Code of Colorado
Regutations 5 1001-5. The PSD portion of the Colorado SIP was osiginally approved by
EPA on 9/2/86 at 51 Fed. Reg. 31125, and amendments were later approved by EPA as
follows: on 2/13/87(52 Fed. Reg.4622), 6/15/87 (52 Fed. Reg.22638), 5/8/89 (54 Fed.
Reg. 9780), 5/28/91 (56 Fed. Reg. 12849), 7/17/02 (57 Fed. Reg. 26997), 11/10/94 (59
Fed. Reg. 51376), 10/17/94 (59 Fed. Reg. 42500), 2/20/97(62 Fed. Reg.2910), 5/16/97,
62 Fed. Reg.13332; and 4/24/98, 63 Fed. Reg. 14357. The PSD provisions of the
Colorado SIP are implemented by the Colorado Air Quality Control Commission
(“CAQCC)in its Air Quality Control Regulation No. 3 (“AQCR").

The Colorado SIP for PSD provides that no emjssion unit or source subject to that rule
shall be construcied without obtaining an air construction permit that meets the
requirement of that rule,

The SIP provisions identified in paragraph 3 above are all federally enforceable pursuant
to §§110 and 113 of the Act.
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FACTUAL BACKGROUND
6. Xcel operates the Pawnee Station, a fossil-fuel-fired electric utility steam generating plant
located in Morgan County, near Brush, Colorado. The plant consists of one boiler unit
with a total generating capacity of 505 megawatts that began operations in 1981.
7. Xcel operates the Comanche Station, a fossil-fuel-fired electric utility steam generating
plant located in Pueblo County near Pueblo, Colorado. The plant consists of two boiler
units, Unit 1 with a total generating capacity of 325 megawatts that began operation in

1973 and Unit 2 with a total generating capacity of 335 megawatts that began operation in
1975. ,

8. . The Pawnee Station is located in an area that has the following attmnment/nonattmnment
classifications, found at 40 C.F.R. 81.306: :

For NO,, the entire state has been classified as “better than national standards”.
For SO,, the entire state has been classified as “better than national standards”.

For carbon monoxide (“CO™), the area has been classified as
unclassifiable/attainment.

For ozone, the area has beeh classified as uriclassiﬁable/attéimﬁpnt.
For PM10, the area has been classified as unclassifiable.

9, The Comanche Station is located in an area that has the following
attainment/nohattainment classifications, found at 40 C.F.R. 81.306:

For. NO,, the entire state has been classified as “better than national standards”.
For SO,, the entire state has been classified as “better than nationai standards”. .
For CO, the area has been classified as unclassifiable/attainment.
For ozone, the aréa has been classified as unclassifiable/attainment. |
For PM10, the area has been classified as unclassifiable.
10.  Each of the plants identiﬁed in paragraphs 6 and 7 above emits or has the potential to emit ‘

at least 100 tons per year of NOx, SO, and partlculate matter and is a stationary source
under the Act.



11.

12,

13.

14.

15.

4
VIOLATIONS

Xcel has made “major modifications” of the Pawnee and Comanche Stations as defined by
both 40 CFR §52.21 and Colorado SIP Rules at CAQCC Regulation No. 3, Part A
§1.B.36.

i) The major modifications at its Pawnee Station include but are not limited to the
following physical or operational changes, aloné or in combination: a reheater
redesign and replacement in 1994, and a redesign and upgrade of the condenser

~ tubes in 1997 to regain lost generation due to condenser tube failures.

i1) The major modifications at its Comanche Station include but are not limited to the
following physical or operational changes, alone on in combination: a reheater
redesign and replacement at Comanche Unit 2 which was completed in 1994, and a
replacement and redesign of a reheater and arch wall at Comanche Unit 1 in 2000.

Each of the modifications resulted in a net significant increase in emissions for SO, , NOy,
and/or PM as defined by 40 CFR §§52.21(b)(3) and (23) and Colorado SIP Rules at
CAQCC Regulation No. 3, Part A, 1.B.59 and Part A, 1.B.37.

For each of the modifications identified in 11 above, Xcel did not obtain a PSD permit
pursuant to 40 CFR §52.21 and Colorado SIP Rules at CAQCC Regulation No. 3, Part B.
In addition, for modifications after 1992, no information was provided to the permitting
agency on an annual basis for a period of five years following the date the unit resumed
regular operation demonstrating that the modification did not result in an emissions
increase in accordance with 40 CFR §52.21(b)(21)(v).

The modifications do not fall within the “routine maintenance, repair and replacement”
exemption found at 40 CFR §52.21(b)(2)(iii)(a) and Colorado SIP Rules at CAQCC
Regulation No. 3, Part A, 1. B.36. Each of these modifications was an expensive capital
expenditure performed infrequently at the plant that constituted the replacement and/or
redesign of a boiler component with a long useful life. In each instance, the modification
was performed to regain lost capacity and/or availability, extend the life of the unit,
and/or increase capacity and/or availability. That the “routine maintenance, repair and
replacement” exemption does not apply where construction activity is at issue was known
to the utility industry since at least 1988 when EPA issued a widely publicized applicability
determination regarding utility modifications at a Wisconsin Electric Power Co.
(“WEPCOQ”) facility. EPA’s interpretation of this exemption was upheld by the Court of
Appeals in 1990. Wisconsin Electric Power Co. v. Reilly, 893 F.2d 901 (7* Cir. 1990).

None of the modifications fall within the “increase in hours of operation or in the
production rate” exemption found at 40 CFR §52.21(b)(2)(iii)(f), or Colorado CAQCC
Regulation No. 3, Part A, 1.B.36. This exemption is limited to stand-alone increases in
operating hours or production rates, not where such increases follow or are otherwise
linked to construction activity.



16.

17.

18.
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None of the modifications fall within the “demand growth” exemption found at 40 CFR
§52.21(b)(33)(ii) and Colorado SIP Rules at CAQCC Regulation No. 3, because for each
modification a physical change was performed which resulted in an increase of
representative actual annual emissions.

Therefore, Xcel violated and continues to violate Clean Air Act, Part C: Prevention of
Significant Deterioration of Air Quality (“PSD”), 42 U.S.C. §§7470 to 7492, and the
permitting requirements of Colorado Air Quality Control Commission Regulation No. 3,
Part B, IV.D.3 and 40 C.F.R.§52.21, by constructing and operating modifications at the
Pawnee Station and the Comanche Station without the necessary permits and by
constructing and operating without the application of BACT required by the Colorado

SIP.

Each of these violations exists from the date of start of construction of each modification
until the time that Xcel obtains the appropriate NSR permit and operates the necessary
pollution control equipment to satisfy the Colorado SIP. :

ENFORCEMENT

Section 113(a)(1) of the Act provides that at any time after the expiration of 30 days

following the date of the issuance of this NOV, the Regional Administrator may, without regard
to the period of violation, issue an order requiring compliance with the requirements of the state
implementation plan or permit, and/or bring a civil action pursuant to §113(b) for injunctive relief
and/or civil penalties of not more than $25,000 per day for each violation on or before January 30,
1997, and no more than $27,500 per day for each violation after January 30, 1997. §113(c) of the
Act, 42 U.8.C. §7413(c), provides that criminal sanctions may also be imposed, to redress
knowing violations of the Act. §306 of the Act, 42 U.S.C. 7606, allows that federal contracts
may be barred with any facility found in violation of the Act.



OPPORTUNITY FOR CONFERENCE

Respondent may, upon request, confer with EPA. The conference will enable
Respondent to present evidence bearing on the findings of violations, on the nature of the .
violations, and on any efforts Respondent may have taken or proposes to take to achieve
compliance. Respondent has the right to be represented by counsel. A request for a conference
must be made within 10 calendar days of receipt of this NOV, and the request for a conference or
other inquiries concerning the NOV should be made in writing to:

James Eppers

Enforcement Attomey

Office of Enforcement, Compliance
: & Environmental Justice

U.S. EPA Region 8

999 18™ Street, Suite 300

Denver, CO 80202

303-312-6893

, By offering the opportunity for a conference or participating in one, EPA does not waive
or limit its right to any remedy available under the Act.

" EFFECTIVE DATE

This NOV shall be effective immediately upon issuance.

Date Issued: Junq;'i?_?iOOZ. o wi : é) .

Carol Rushin
- Assistant Regional Administrator
Office of Enforcement, Compliance
& Environmental Justice
U.S. EPA, Region 8
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Y  PUBI ™ SERVICE COMPANY OF G4, ORADO

A
e
B CAPITAL PROJECT SUMMARY SAEET
PROJECT TITLE IN-SERVICE DATE TOYAL ESCALATED CAPITAL EXPENDITURE
001129 (in thoueands)
Pawnea Replace fsheater Assemblles 10/30/94 4522
INTER-RELATED PROJECTS
N/A
CRITERIA: (check gil applicable end Indicate the mast imponant one with an astersk)
Community Custormer Grow Core
Banefit _ _ Retention ___ Employes ___ Buginass ___ Law __ Rellabitity _X Safety __
PREPARED BY: DATE SUBMITTED: DMVISION: COMPANY: Chackc #:
Generation PSCo X Cirap i Progress
M. Trabue 7/2/83 Engineering Gar Subs Other _ Non-Requlated
DESCRIPTION:

The top three fehoater banks wlll be raplaced. The top bank pius all 255 of the japsster assamblies in the two middle banke wilf be reptaced during
tha planned ten-week outage in 1994, Thiz work will bs done by an outside boller confractor. In addition to replacing the sssemble®, we will
upgrade soms of the malerial used, and change some of the manufacturing methods Yo prevent further similar damage [n the past and prolong the
lite of the new essemblies, The reheater assemblies will also be redesigned 0 as to pravent the sxcessive pfuggags currently seen.

NECESSIY AND BENEFITS:

Replacement during tha 1994 outage will enhance unll relizbliity and avsliability, by atiminating the threat of tuber feilures. Sigatficant cost savings
can ba (salized by purchasing and installing eli of the rehaat assemblies at the same fime as opposad to doing only one halt et a ime, and
additional unplannad outages can be avoided by expediting the project to moset the 1994 owtage schedule.

Was & presant value comparative or cost/benefit anslysls {regulated) of cash fow/retum analysls (nan<agulated) done? Y ___ N _X

ALTERNATIVES:
Do nothing. Allow tubs Iellures to occur and repalr as nseded. Reliability of the unit will decrease dramatically ovec the next 10 yeam,

CONSECUENCE OF NOT DOING PROJECT:

The existing rehaater assemblias heve sutiered sipnificant damage over the life of the uni. The estimated temaining usalul flis for some o the
twbes hes besn calculstad to be 2-4 years. Conlnued operation withoul replacement of the rehest assambliss will result In a contnued high
nurmbar of unplanned unit outages due to lubs feaks (n the reheat tubes.

IMPLICATIONS OF DEFERAAL (latest stant date snd in-senice Uste if delerred)
Delereal will cosult in an increasa of lorced oulages as mote reheat {ubes reach the end of uss(ul life.

ESCLY e
BDOL b g )
ECONOMIC CONSIDERATIONS (in thousands) e | 1 1996 1597 1998
A for dog proect 7 I AN

PRI RESSS 2 B : i ¥ D a3

R o re - s B RS

CONFIDEN
C 0036791 BUSINESS INFO??.)MkTION
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Pawnea Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawnea Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawneeg Unit 3
Pawnee Unit 1
Pawnea Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawnes Unit 1
Pawnee Unit 1
Pawnes Unit 1
Pawnee Unit 1
Pawngae Unit 1
Pawnee Unit 1
Pawnee Umt 1
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit )
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1

3/31/1994
3/31/1994
3/31/1994
4/30/1994
6/30/1994
7/31/1994
713171994
9/30/1994

10/31/1994

11/30/1994

12/31/1994
1/31/1995
3/31/1985
8/31/1995
2/29/1996
2/28/1996
3/31/19986
5/31/1996
6/30/1996

11/30/1996
2/28/1997
3/31/1987
4)30/1997
4/30/1997
4/30/1997
4/30/1997
4/30/1997
6/30/1997

11/30/1987

11/30/1997
4/30/1998
6/30/1998
7/3111998
7/31/1998
8/31/1998

Pawnee GADS Data
Planned Outages

CONDENSER TUBE LEAKS

PRIMARY AIR DUCTS AND DAMPERS

CONDENSER TUBE LEAKS

FURNACE WALL LEAKS

PULVERIZER LUBE OIL SYSTEM

PULVERIZER MOTORS AND DRIVES

COOLING TOWER FAN MOTORS

MAJOR TURBINE OVERHAUL {720 HOURS OR LONGER])

MAJOR TURBINE OVEAHAUL (720 HOURS OR LONGER)

MAJOR TURBINE OVERHAUL (720 HOURS OR LONGER)

MAJOR TURSBINE OVERHAUL {720 HOURS OR LONGER)
PULVERIZED FUEL AND AIR PIPING (PULVERIZER TO WIND BOX)
OTHER PULVERIZER PROBLEMS

AUTOMATIC TURBINE CONTROL SYSTEMS - DIGITAL CONTROL & MONITORING
BOILER INSPECTIONS

OTHER LOW PRESSURE TURBINE PROBLEMS

OTHER LOW PRESSURE TURBINE PROBLEMS

OTHER CONDENSER TUBE CASING OR SHELL AND INTERNAL PROBLEMS
PULVERIZED FUEL AND AIR PIPING (PULVERIZER TO WIND 80X)
BOILER DRUM RELIEF/SAFETY VALVES

MAJOR TURBINE OVERRAUL {720 HOURS OR LONGER])

MAUJOR TURBINE OVERHAUL (720 HOURS OR LONGER}

MAJOR TURBINE OVERHAUL (720 HOURS OR LONGER)

MAJOR TURBINE OVERHAUL {720 HOURS OR LONGER!}

MAJOR TURBINE OVERHAUL (720 HOURS OR LONGER)

MAJOR TURBINE OVERHAUL (720 HOURS OR LONGER)

MAJOR TURBINE OVERHAUL (720 HOURS OR LONGER)
FEEDWATER PUMP DRIVE - CONTROLS

SECOND SUPERHEATER SLAGGING/FOULING

SECOND SUPERHEATER SLAGGING/FOULING

MAJOR BOILER OVERHAUL (720 HOURS OR LONGER)

PRIMARY AIR DUCTS AND DAMPERS

MAIN STEAM RELIEF/SAFETY VALVES

MAIN STEAM RELIEF/SAFETY VALVES

MAIN STEAM RELIEF/SAEETY VALVES

Confidential Business Information

12.00
119,93
8.80
54.87
2.50
3.50
0.98
167.02
745.00
720.00
190.78
7.00
17.00
41.90
220.10
95.98
304.08
14.87
24.83
49.72
504,45
744.00
150.00
137.90
21.70
7.58
1.18
1.25
3.98
4.00
422.12
88.07
28.12
1.03
26.80

2.339.87
59,366.84
1,716.17
27,010.67
87.62
157.41
162.36
B2.,673.42
368,775.00
366,400.00
94,337.59
314.82
935.08
20,740.50
108,849.50
47,511.59
150.521.09
7.359.17
12,292.34
24,609.92
249,702.75
368,280.00
74,250.00
68,260.50
10.741.50
3,753.59
585.59
306.41
497.97
499,95
208,947.92
43,593.17
13,817.92
511,34
13,266.00
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Pawnee - Unil | - 1997

Pacamelar January February _ |Mareh Apd May Jung July Auqusl September |Oclober N [
Gross Ger\efauon (MWHR) 352314 74708 0 88430) A5l T 3aBA2 358214 350040 334114 354886 OVE:A?);rWBI'DeW?SﬁZB ol 3312687
Nel Generation (MWHR) 331825 66032 2635 00055 AaG05G| 924406 337769 320615  314B34] 334528 320814 333884 3112183
Houre of Operation (Hours) 738.0 168.0 0 2490.0 440 7200 7440 744.0 7500 745.40 720 0 744.0 !
Gross Monthly Maximum o - ' ' - 7038
Hourly Load (MW) 521 514 0 549 562 549 540 534 530 530 530 5
.NeIACapacity Faclor (%) 9010 20.45 -0.72 22.46) 92,005 91.02 91.72 89,50 86.34 90.84 20.02 90523 71.77
Availabillly Faclot (%) 9331 24.93 0.00 3140 100.00 100,00 100.00 100.00 100.00 100 00 100.00 100.00 80.06
Coal Burned (Tons) 210015 44341 0 52282|  210726| 201777 211118] __ 205685| 193517 ) ‘ >
o i Fiaat Raie 93 2092580 203072 211185 1852909
(BYU/NKWH) 10560 10879 0 11505 10375 10409 10364 10308 10319 10391 10562 105086
Fuel Quality: Coa’
2. Heat Canlenl (BTU/Pound) 8328 8200 8250 8319 83306 8363 8287 8262 8372 1
b. Sulfur Conlent (% by Lt 2328 8367
walght) 0.35 027 0.27 0.20 Q.34 0.40 0.40 0.39 0.40 0.40 0.43 0.42
c. Ash Conlenl (% by weight) 4.81 4.19 4.19 4.36 407 4.73 477 4.72 4.74 476 4-75 4135
i .
O
Q
2
D 1
]
-~
~d
Pawnea-1897

03/2372001

FoAOTEDARALDC



EXHIBIT 5

TO WILDEARTH GUARDIANS’ JULY
2,2009 COMMENTS ON PROPOSED
TITLE V PERMIT FOR PAWNEE
STATION



REQUEST FOR SPECIFIC APPROPRIATION

> Wehyy-

V'Z’c;/,rf
of 9

N

Page 1> __of __9__
COMPANY .
[X] PUBLIC SERVICE (]  WELTONPROPERTIES, INC (C] cHeEvenneLFsP (]  WESTGAs suBs ]  Ffueco *I
ORIGINATING TITLE OF PROJECT PROJECT NUMBER
ORGANIZATION UNIT PAWNEE UNIT | CONDENSER RETUBING 010888
GENERATION
AFQC (Y N
ENGINEERING (‘)
BY LOCATION OF WORK IN-SERVIGE |R- CODE NUMBER
P YAKIMOW - PAWNEE STEAM PLANT . UNIT NO 1 . LOCATION CODE 0104 DATE R9620360
DATE FUNGTIONAL GROUP
JULY 10, 1896 SCHEDULE QF EXPENDITURES ( Thousands of Dallars) arae7 CES
YEAR JANUARY FEBRUARY MARCH APRIL MAY JUNE JULY AUGUST SEPTEMBER | OCTOBER | NOVEMBER | DECEMBER TOTAL
1096 5§20 550 $200 £3.970 $10 | 5150 54,500, -,
1997 3400 $600 $1,190 $320 50 35 $5 [3) 52.?:“3-'. ;}
Ty
PROJECT SYNOPSIS NET ESTIMATED
EXPENDITURE $7,033,000
The Pawnee shell and tube type condenser is 15 years old. Pawnee is a zero discharge plant where the cooling water is
similar lo sea water due to continuous chemicat lreatment and recycling, and it is inherently corrosive. An accelerated rate of DATE = APPROVALS -
| corresion has been occurring in Ihe condenser tubes since the November 1994 acid cleaning. Severe ihroughwalt tube failures 7//2/?( ﬂ; Z{g’ﬁ- ,.(/, 424 o _g_
and leaks began in January 1996. A shorl lenm repair to epoxy coal the tubes was tried unsuccessfully in May/June 1996 and ) Z//M
canceled. No ather viable short term repair optians exist. 7/[2/0{6 a F Lt ;/
2/ : /(,u/&a/
Currently, 33% af condenser tubes with 70% or greater throughwall corrosion are plugged. Unit load restactions of up to J S'/"fé JM r’ "{
BOMW during the summer months are expected with the current number of plugged lubes. Complete tube bundle failure is M)
expected within one year or less. Faifure of the lube bundle will cause the condenser to be inoperable and require that an =
extended forced outage be taken on the S00MW eleclric generating unit,
T Y
)
Retubing is |he only permenant solution for maintaining the operabllity and performance of the condenser. The existing 80/10 )
Cu-NI {ubes and tubesheets will be removad. New corrosion-resistent Titanjum tubes and lubesheets will be nstalled. A J
cathodlic prolection system and coatings will be instalied to prevent galvanlc corrasion of the carbon steet water box. The tubes
will be delivered to Pawnee in early September and drilled tubesheets in lale October 1998 as a precaution to assure hat
material is on-site if the condenser fails prior to the vnit oulage. Relubing wiit occur during the unit outage scheduled for
January 4 lhrough March 2, 1987
. O
The PSCo Budget Advisory Commilttee (BAC) approved the $4.5 milllon emergency funding required in 1998 al their July 1, i
1996, meeting. Due to (he long lead timea of the tubes and drilled tubesheets, funding (s required In 1998 for material 8
procurementi, heat exchanger consultant services, intemal engineering and the ins{aller’s preparatory work o meet the 3
January 4, 1997 outage start date. The 1987 required funding is $2,533,000 and has been submitted as part of Production’s | 3
1997 proposed capital budget. i
— FIDENTIAL .
ON RETURN TO FINANCIAL FORCASTS
BUSINESS \NFORMAT!



EXHIBIT 6

TO WILDEARTH GUARDIANS’ JULY
2,2009 COMMENTS ON PROPOSED
TITLE V PERMIT FOR PAWNEE
STATION



q

.

a o I 1

PAWNEE UNIT 1 CONDENSER RETUBING

\-J“:'_

PROJECT DESC
The existing Cu-Nj tubes and tubeshects will be removed from the shell of the condenser. They will be

replaced with Titanium tubes and tubesheets using the exisling tube pattern and arrangement. Tube
stakes will be added and footer and/or other smructural modifications will be made for vibration
prevention 8s necessary due to the lighter weight of the Titanium as compared to the existing Cu-Ni. The
retubing will be performed on-site at Pawnee. The project cost is estimated using a contractor who has
specialized expertise in on-site retubing with Titanium in a condenser of this size. A redesign for
enhancéd performance of the condenser was considered but could not be accomplished due to the
requirement of meeting the first quarter 1997 outage schedule. A redesign would have involved
significant engineering/design analysis by & condenser supplier and the manufacture of entire tube
buadles. The suppliers contacted could not achieve this type of schedule and the benefit of slightly
enbanced perfoomance was not decmed to be economical.

An impressed current oy sacrificial anode type cathodic protection systern will be installed to protect
against the galvanic corrosion which can occur when dissimilar metals are used in the same equipment.
[n this case the dissimilar metals are the carbon steel used in the existing water boxes versus the new
Titanium tubes and tubesheets.  This is a normal vse of different materials within a condenser; it is not
cost effective for the water hox to be constructed of Titanium, Nor is carbon steel an adequate corrosion
resistant metal for the tubes and tubesheets. Additionally, the water boxes will be epoxy coated as part

of the overall cathodic protection scheme.

NECESSITY AND BENEFITS

At the accelerated rate of corrosion that is occurring, the condenser will eventually suffer a complete
tube bundle failure. This failure is expected within one year or less . This would necessitate a forced
plant shutdown and subsequent loss of generation for sale for 3 minimum of 4 to 6 months if an order for

the Titanium tubesheets has not already been placed.

Titanium is the best materia) in terms of corrosion resistance, bio-fouling resistance, angd heat transfer
properties under the constraint of using the existing condenser design. However, there is only one major
supplies in the United States that can produce the guality of material and manufacturing, size of the
tubesheets and number of tubes required. Due 10 these factors as well as current demand, there is a long
lead time for delivery especially for the manufacture and deilling of the tubesheets, The other corrosion
resistant ajloys considered including AL6XN and AL29-4C (Stainless Steel Super Alloys) have poorer
heat transfer qualities compared to Titanivm and wovld have negatively impacted the condenser
performance. Cosl of the Stainless Steel Super alloys are virtually identical to Titanium. Replacement
with 90/10 Cu-Ni which is the existing material is not recommended; it is unlikely the condenser
retubed with Cu-Ni would even last a full 15 years due to the current water conditions at Pawnee.

There are no other satisfactory fong term repair options. The one short term repair option thought to be
viable was the epoxy coating process which was tried and canceled due to increased tube damage during
the surface preparation process. The only option left is to plug tubes suspected of impending failure
due 1o 2 high percentage of throughwall corresion or after leaks develop. The short term consequences
of plugging tubes are an incseasing heat rate penalty and unit load restrictions until the retubing can be

performed.
C 0037034

C ULE
The project will be completed during the January 4 through March 2, 1997 ocutage. However, the tubes

will be scheduled for delivery to Pawnee by early September and the tubesheets by Jate October 1996.
The new materials will then be on-site and ready for installation, in case the rubes fajl to an extent that

the condenser becomes inopefable before the scheduled outage.

CONFIDENTIAL
BUSINESS INFORMATION 3
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Pawnee - Unit 1 - 1994

Parameter January February  |March April May June July August_ Thoptmbr_[October November |December |Total
Gross Generation (MWHR) 347209 324458 296826 287802 364492 337128 355311 322931 236163 Q [¢] 80614 2951936
Net Generation (MWHR) 322362 302069 274958 266482 339958 313185 330535 300117 218135 -2414 -2020 71616 2734983
Hours of Operation (Hours) 744 672 624 5971 744 720 744 668.4 503.2 0 0 2843 6301
Gross Monthly Maximum
Hourly Load (MW) 536 530 533 530 532 531 537 531 535 0| - 0 513
Net Capacity Factor (%) 87.53 90.81 74.66 74.77 92.31 87.87 89.75 81.49 G1.21 -0.66 -0.57 19.45 63.07
Availability Factor (%) 100.00 100.00 83.88 82.74 100.00 100.00 100.00 89.88 69.91 0.00 0.00 38.24 71.91
Coal Burned (Tons) 213056 201260 183257 176846 224744 206162 219165 199367 144846 0 0 48291 1816994
Net Unit Heat Rate .
(BTU/NKWH) 10923 11013 11011 10996 10837 10867 10836 10994 10967 ] 0 11943
Fuel Quality: Coal
a. Heat Content (BTU/Pound) 8263 8264 8246 8216 8195 8249 8243 8253 8218 8257
b. Suifur Content (% by
weight)
0.35 0.38 0.36 0.38 0.36 0.3 038 0.34 0.33 0.41 0.34
c. Ash Content (% by weight)
4.47 46 4.55 . 4.63 461 4.34 - 482 4.56 4.57 4.76 4.59
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Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit

Pawnee Unit .
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1

1
1
1
1
1
1
1
1
1
1
1
1
1
1
1

Pawnee Unit 1°
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1

Start Time'
4/30/1989
5/31/1989
6/30/1989
6/30/1989
6/30/1989
11/30/1989
1/31/1990
1/31/1990
3/31/1990
4/30/1990
4/30/1990
4/30/1990
4/30/1990
7/31/1980
8/31/1990
9/30/1990
1/31/1991
2/28/1991
2/28/1991
10/31/1991
11/30/1991
12/31/1991
1/31/1992
10/31/1992
11/30/1992
12/31/1992
4/30/1993
9/30/1993
9/30/1993
10/31/1983
11/30/1993

©12/31/1993

2/28/1994
2/28/1994

Pawnee GADS Data
Planned Outages

: DESCRIPTION

MAJOR TURBINE OVERHAUL ({720 HOURS OR LONGER)

MAJOR TURBINE OVERHAUL (720 HOURS OR LONGER)
MAJOR TURBINE OVERHAUL {720 HOURS OR LONGER)
EMERGENCY GENERATOR TRIP DEVICES

OTHER INTERMEDIATE PRESSURE TURBINE PROBLEMS
PRIMARY AIR DUCTS AND DAMPERS

CONDENSER TUBE LEAKS

CONDENSER TUBE LEAKS

MAJOR BOILER OVERHAUL {720 HOURS OR LONGER)
TURBINE OVERSPEED TRIP TEST

PRIMARY AIR FAN

MAJOR BOILER OVERHAUL (720 HOURS OR LONGER)
PRIMARY AIR FAN

CONDENSER TUBE AND WATER BOX CLEANING

HIGH PRESSURE HEATER TUBE LEAKS

INDUCED DRAFT FAN CONTROLS

BOILER RECIRCULATION VALVES

PRIMARY AIR DUCTS AND DAMPERS

MAIN TRANSFORMER

CHEMICAL CLEANING/STEAM BLOWS

CHEMICAL CLEANING/STEAM BLOWS

CHEMICAL CLEANING/STEAM BLOWS

OTHER PULVERIZER PROBLEMS

BOILER INSPECTIONS

BOILER INSPECTIONS

PRIMARY AIR DUCTS AND DAMPERS

FIRST REHEATER SLAGGING/FOULING

TOTAL UNIT PERFORMANCE TESTING

BOILER INSPECTIONS

BOILER INSPECTIONS

CONDENSER TUBE LEAKS

CIRCULATING WATER VALVES

CONDENSER TUBE LEAKS

CONDENSER TUBE LEAKS

Confidential Business Information

220.00

744.00
2056.37
0.50
66.83
96.57
30.85
18.32
529.38

6.75

9.85
28.58
7.25
4.98
11.75
5.50
5.00
46.00
97.67
244.85
720.00
24.02
21.60
336.88
342.63
24.90

182.20 -

2.35
327.25
398.63

11.00
72.48

0.50
13.00

- EQUIV MWHFS

108,900.00
368,280.00
101,656.67
247.50
33,082.34
47,800.67
15,270.75
9,066.92
262,044.59
3,341.25
3,595.19
14,148.59
3.588.75
1,245.92
528.66
1,259.28
1,249.88
22.770.00
48,345.17
121,101.75
356,400.00
11,888.42
972.18
166,806.59
169,603.34
12,325.50
90,189.00
1,163.25
161,988.75
197,323.34
2,475.00
35,879.09
107.42
4,274.82
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Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1
Pawnee Unit 1

Pawnee GADS Data
" Planned Outages

7/31/1999 GENERATOR LIQUID COOLING SYSTEM

7/31/1999 OTHER BOILER CONTROL PROBLEMS

7/31/1999 GENERATOR LIQUID COOLING SYSTEM

2/29/2000 BOTTOM ASH HOPPERS (INCLUDING GATES)
3/31/2000 PRIMARY AIR FAN DRIVES

3/31/2000 MAJOR BOILER OVERHAUL (720 HOURS OR LONGER}

Confidential Business Information

8.85
3.75
7.77
133.52
130.58
451.73

4,380.75
1,856.25
3,844.67
66,090.92
48,315.96
223,607.84
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Clean Air " vkets - Data and Maps http://camddataandmaps.epa.gov/gdm/index  1?fuseac...

Unit Level Emissions Quick Report
February 19, 2010

Your query will relurn data for 1 facilities and 1 unils.

You speacified: Year(s}: 2008,2007,2006,2005,2004,2003,2002,2001,2000,1998,1998,1997,1996.1995 Program: ARP Facility: Pawnee

s Ty "YU A oy gy OO i 50, Tre e %ot Voo
(ORISPL) Reported (Ib/ramBtu) ons
CcO Pawnee 6248 1 1995 ARP ¢ §5‘374:0 4,869.0 3.599,281.0 36,756,708
CO Pawnee 6248 1 1996 ARP 0“ " 116334 3,529.0 3,140,855.0 30,654,570
CcO Pawnee 6248 1 1997 ARP 7.169 12 13.828.7 0.21 3.817.8 3.780.851.5 36,882,139
cO Pawnee 6248 1 1998 ARP 7.821 12 15.325.6 0.21 3.906.1 3.746,993.4 36,599,944
CcO Pawnee 6248 1 1999 ARP 8,709 12 16,665.8 0.23 5.319.7 4,695,494.7 ~ 45,855,909
CO Pawnee 6248 § 2000 ARP 8,169 12 14,678.1 0.21 4.802.4 4,691,602.9 45,856,526
CcO Pawnee 6248 I 2001 ARP 8614 12 17.030.9 0.23 58454 5,240.962.4 51,115,318
CcO Pawnee 8248 1 2002 ARP 7.548 12 14,832.6 0.23 4.594,7 3.968,365.8 38,786,013
Cco Pawnge 6248 1 2003 ARP 8.547 12 1€,703.0 0.23 5.369.0 4,673.511.5 45,594,819
co Pawnee 6248 1 2004 ARP 7.813 12 12,549.6 0.22 45146 4,192,125.9 40,944,685
cO Pawnee 6248 1 2005 ARP 7,186 12 11,248.1 0.21 3,668.1 3,532,021.5 34,507,188
CO Pawnee 6248 1 2006 ARP 8.444 12 13,072.5 0.21 4,602.7 4,468.643.1 43,563,056
CoO Pawnee 6248 1 2007 ARP 8.596 12 14,126.5 0.22 44153 4,097.660.4 39,842.263
CO Pawnee 8248 1 2008 ARP 8,223 12 13,217.2 0.25 4,585.2 3,837,802.3 36,775,540
Total 200,386.0 63,936.1 57,666,171.4 563,835,075

1 of1l 2/19/10 10:55 AM
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BIk Riner, Jr., Bovamor

STATE OF COLORADO

Dedicated 1o proiecting and improving the health and environment of ihe people of Colorado

4300 Cherry Creak Dr. S. Laboratory Senvices Division

Oenver, Colorado 80245-1530 8100 Lowry 8ivd.

Phone (303) 692-2000 Denver, Colorado 80230-6928 3

D Lim_e (303) BS1-7700 (303) 892-3080 Colorado Depm@l

Lecated in Glendale, Coiorado of Public Health

nitpfAwww.cophe.State.co.us and Environment
November 6, 2009

Mr. Jeremy Nichols

Climate and Energy Program Dircctor
WildEarth Guardians

1536 Wynkoop, Suite 302

Denver, CO 80202

REF: Public Service Company- Pawnee Station, FID # 0870011, OP # 960PMR129

SUBJECT:  Response to Comments on Draft Renewal Operating Permit
Dear Mr. Nichols:

‘The comments you provided on the draft Operating Permit (360PMR 129) and Technical Review
Document during the Public Comment Period were received via e-mail on July 3, 2009. The Division
has addressed vour comments as follows:

1. The Title V Permit must include a compliance plan to bring the Pawnce coal-fired power
plant into compliance with the Prevention of Siguificant Deterioration Program

Comment: A Title V Permil is required tu include emission limitations and standards that assure
compliance with all applicable requirements ar the time of permit issuance. See 42 USC' §
7661c(c); 40 CFR § 70.6{c)(1). Pawnee is currently in violation of PSD requirements. A
PSD compliance plan is an applicable requirement of any Title V Permir. See 42 USC §
7661 b(b); 40 CFR § 70.6(b)(3). The Permit fails to include a compliance plan o bring
the Pawnee Station into compliance with PSD.

Pursuant to Part C of the Clean Air Act, the Colorado Stale Implemeniution Plan
(“SLP”) requires that no construction or operation of a major modification of a major
Starionary source occur in an areq designated as ariainment without first oblaining u
permit under 40 CFR § 51,166, and prohibits the operation of a major stutionary source
after @ major modification unless the sowrce has applied Best Available Control
Technology ("BACT") pursuans to 40 CFR § 51.166(j) and the Colorado SIP, 5 CCR §
1001-5. The EPA has approved all the PSD provisions of the Colorado SIP, as well ay
subsequent amendments 1o those provisions.
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The Pawnee coal-fired power plant is a major stationary source within an area classified
as attainmeni for all criteria pollutants. According to information from Public Service
Company, the plant underwent major modifications in 1994 and 1997 withour obtaining
the required PSD permit. These modifications have resulted in unpermitted emissions of
significant amounts of SO, NOy, and PM. On June 27, 2002 the Environmental
Protection Agency (“"EPA”) issued a notice of violation (“NOV™) to Xcel Energy, Inc.
-regarding violations of PSD under the Act at Pawnee coal-fired power plant. This NOV
is attached to these comments as Exhibit 1. For the past fifteen years, the plant has
operated and continues fo aperate in a state of noncompliance with the PSD provisions of
the Clean Air Act. Accordingly, the Title V Permit must bring the Pawnee coal-fired
power plant into compliance with PSD requirements. Evidence of noncompliance with
PSD requirements at the Pawnee coal-fired power plant is as follows:

a. The June 27, 2002 NOV issued for the Pawnee Station Constitutes a finding of non-
compliance with the PSD program for the purposes of Title V.

The NOV issued to Xcel Energy, Inc. on June 27, 2002 states:

Xcel violated and continues to violate Clean Air Act, Part C. Prevention of
Significant Deterioration of Air Quality (“"PSD"), 42 U.S.C. §$7470 to 7492, and
the permitting requirements of Colorado Air Quality Controf Commission
Regularion No. 3, Part B, IV.D.3 and 40 C.F.R. §32.21, by constructing and
operating modifications at the Pawnee Station...withou! the necessary permits
and by constructing and operating without the application of BACT required by
the Colorado SIP.

NOV at 5. Clearly, the EPA concluded that the Pawnee coal-fired power plant was
violating PSD reguirements when it issued the NOV.

The 2002 NOV is sufficient to demonstrate noncompliance with PSD for the purposes of a
Title V Permit. In a situation very similar to the situation regarding the Pawnee NOV, the
Second Circuit held that an NOV is sufficienr to demonstrate noncompliance with PSD
for the purposes of the Title V permitting program. See NYPIRG v. Johnson, 427 F.3d
172, 180 (2™ Cir. 2005). In NYPIRG v. Johnson, the Second Circuit Court of Appeals
recognized that "to issue a NOV, the Administrator must first find a source in violation of
an applicable plan or permir.” Id. ar 181. The court further reasoned that in issuing an
NOV, a permitting authority had determined that PSD requirements “are, indeed,
applicable.” Id. The court held that the issuance of an NOV by the Stale of New York
constituied a finding of noncompliance with PSD requirements and that the EPA was
required to object 10 the issuance of a Title V permit thar failed to ensure compliance
with PSD. 1d. at 186.

According to 42 USC § 7413(a)(1), the EPA Administrator shall issue a notice of
violation when he finds “thar any person has violated or is in violation of any
requirement or prohibition of an applicable implementation plan or permit.” The statute
clearly states that an NOV is issued by the EPA only after making a finding of a violation.
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Further, because the EPA, rather than the state, issued the NOV to Pawnee, it is even
more clear here than in the NYPIRG case that the NOV constirutes a sufficient finding of
noncompliance.

The Tenth Circuit has not yet addressed the sufficiency of an NOV as legal proof of
noncompliance with PSD requirements under Title V. Only one circuit has issued a
holding in conflict with the Second Circuit position on NOVs, see Sierra Club v.
Johnson, 541 F.3d 1257 (11th Circuit 2008). The reasoning in NYPIRG v. Johnson,
mentioned above, applies to the facts here regarding the Pawnee NOV. This reasoning
mandates that the Title V Permit require the Pawnee coal-fired power plant comply with
PSD.

Response: The Division acknowledges that EPA issued a notice of violation (NOV) to Xcel Energy
on June 27, 2002 for Pawnee. The Division considers that the NOV is only an allegation
of a violation and not a determination that violations actually occurred. EPA has not
initiated any related enforcement action since 1ssuing the NOV seven years ago. The
NOV is not a final agency action and cannot be considered conclusive evidence that a
violation has occurred. EPA recently confirmed this position with respect to a Colorado
emission source in its “Order Partially Denying and Partially Granting Petition for
Objection to Permit” in the Matter of CEMEX, Inc., Lyons Cement Plant, Petition
Number VIII-2008-01 (“Cemex Order”), as indicated below:

Contrary to the Petitioner’s views, and as explained below and
previously explained by EPA in two title V orders, the issuance of
an NOV, and reference to information contained therein, alone are
not sufficient to satisfy the demonstration requirement under
section 505(b)(2)[fnl]. See generally: In the matter of Georgia
Power Company, Bowen Steam — Electric Generating Plant, et al.,
Final Order (January 8, 2007) (Georgia Power/Bowen Steam Final
Order), at 5-9; and Spurlock Final Order, at 13-18[n2]. Under
- section 113(a)(1), “[wlhenever, on the basis of any information
available to the Administrator, the Administrator finds that any
person has violated or is in violation of any regquirement or
prohibition of an applicable implementation plan or permit, the
Administrator shall [issue an NOV].” An NOV is simply one early
step in the EPA’s process of determining whether a violation has,
in fact, occurred. These steps are commonly followed by additional
investigation or discovery, information gathering, and exchange of
views that occur in the context of an enforcement proceeding, and
are considered important means of fact-finding under our system
of civil litigation. An NOV is not a final agency action and is not
subject to judicial review. It is well-recognized that no binding
legal consequences flow from an NOV, and an NOV does not have
the force or effect of law. See PacifiCorp v. Thomas, 883 F.2d 661
(9™ Cir. 1988); Absetec Constr. Servs. V. EPA, 849 F.2d 765, 768-
69 (2“d Cir, 1988); Union Elec. Co v. EPA, 593 F.2d 299, 304-06



Mr. Jeremy Nichols, WildEarth Guardians November 6, 2009
Response to Comments on Draft Permit Page 4

(8" Cir. 1979); and West Penn Power Co. v Train, 522 F.2d 302,
310-11 (3 Cir. 1975). See also Sierra Club v. Johnson, 541 F.3d
at 1267: Sierra Club v. EPA, 557 F.3d at 406-409.

[fn1]. The addition of EPA’s compliant that includes the aileged violations in the NOV_ without
more, is not sufficient to demonstrate applicability and viclation of a requirement as the alleged
violations in the complaint are just that: alleged.

[fn2]. Petitioner asserts that the Second Circuit Court of Appeals decision, NYPIRG v. Johnson,
427. E.3d 172 (2™ Cir. 2005) (NYPIRG) is applicable here. EPA disagrees.  As recently
cxplained by the Sixth Circuit Court of Appeals, in NYPIRG, a notice of violation and
cnforcement lawsuit were filed by the State of New York, which relied on specific state
regulations that may have required a more robust determination than EPA must make before it
issues an NOV or files a complaint. Sierra Club v. EPA, 5357 F.3d 401, 410 (6" Cir. 2009).

Cemex Order, p. ¢ (April 20, 2009). The Colorado Court of Appeals has reached a
similar conclusion in a separate matter, holding that EPA’s issuance of an NOV in 2002
was not a finding that a violation had occurred, and could not preciude issuance of a state
permit three years later. See, Citizens for Clean Air and Water in Pueblo and Southern
Colorado v. Colorado Department of Public Health and Environment, Air Pollution
Control Division, 181 P.3d 393, 396 (Colo. 2008). Accordingly, the Division has
determined that noncompliance has not been demonstrated in this instance, and that a
compliance schedule is not required.

In addition, please be aware that your statement “[tJhe EPA has approved all the PSD
provisions of the Colorado SIP, as well as subsequent amendments to those provisions™ is
incorrect. As indicated in Colorado Regulation No. 3, certain provisions related to major
stationary source new source review and PSD in Part D of that regulation have not been
approved by EPA,

b. Regardless of the NOV, Evidence of Major Modifications Exist

Comment: [ the APCD believes that the EPA NOV is not legally sufficient to demonstrate
noncompliance with established PSD requirements, at a minimum the NOV shows clear
evidence of u valid suspicion of noncompliance. This evidence is further bolstered by
actual documenis from Xcel Energy that demounstrate major modifications occurred at
the Pawnee coal-fired power plant withour pricr approval under PSD. Indeed, Xcel's
own records confirm that at leasi two major modifications were made to Pawnee during
the 1990s:

(1) Reheater redesign and replacement

An Xcel Capital Project Summary Sheet submitted July 7, 1993 states that:

The top bank plus all 256 reheater assemblies in the two middle banks will be replaced
during the planned ten-week outage in 1994. . . In addition to replacing the assemblies,

we will upgrade some of the material used, and change some of the manufacturing
methods to prevent further similar damage in the past and prolong the life of the new
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assemblies. The reheater assemblies will also be redesigned so as to prevent the
excessive pluggage currently seen.

See Exhibir 2 attached to these comments. The Pawnee Planned Ourages data shows rhat
there were planned outages for “major turbine overhaul (720 hours or longer) " between
%/30/1994 and 12/3]/1994. See Exhibif 3 attached to these comments. EPA operations
data from 1994 shows that Pawnee reported zero hours of operation during the months of
October und November, and only 284 howrs in December. See Exhibil 4 attached io these
comments. Together, these documents confirm that the 1994 modification noted in the

NOV did occur. Further. the fact that Pawnee shut down operalions for 1en weeks is a
strong indication that this modification was major,

(2) Upgrade of Condenser Tubes

An Xcel Request for Specific Appropriation dated July 10, 1996 states thar $4.5 million in
emergency funding was allocated for the new condenser tubes. See Exhibit 5 attached 10
these comments. Il goes on 10 state that “The project will be completed during the January
4 through March 2, 1997 outage. ” See Exhibit 6 attached 1o these comments. Fawnee
Plunned Outages dara shows that there were planned outages for “major turbine overhaul
(720 hours or longer)” berween 2/28/1997 and 4/30/1997. See Exhibit 3. EPA operations
data from 1997 shows that Pawnee reported 168 hours of operation in February, zero
hours in March, and 249 hours in April. See Exhibil 7 attached 10 these comments.
Together, these documents confirm that the 1997 modification noted in the NOV did

occur. Further, Xcel referred to this modification in its own documents as “major. "

The NOV explained that these modifications did not fall within exemplions for “routine
maintenance, ” “increased hours of operation,” or “demand growth” set forth at 40 CFR
§ 51.166. The NOV concludes thar “Each of the modifications resulted in a nel significant
increase in emissions jor SO, NOy, and/or PM as defined by 40 CFR §§ 51.166(b)(3) and
(23) and Colorado SIP Rules at AQCC Regulation No. 3, Parr A, 1. B.59 and Parr A,
1B.37.” Becuuse these were modifications resulting in net significant increases of criteria
pollutants, a PSD permir wus requied fo be obtained before those modifications occurred.
Xcel did not obtain such a PSD permit for the Pawnee coal-fired power plant, in viplation
of the Clean Air Aci.

Acel's records also seem 1o provide evidence of other modificarions undertaken during 1he
past twengy years. During April through June of 1989, there were planned owtages for a
"major turbine overhaul. ” Se¢ Exhibit 8 atiached 10 these comments. In April of 1998,
there wus a planned outage for a "major boiler overhaul.” Exhibii 3. In March of 2000,
there was ariother planned outage for a “major boiler overhaul. " See Exhibil 9 attached
lo these comments. At a minimum, the APCD has a duty to investigate these modifications
and make a determination whether or nol they were major modifications under the PSD
regulations.

Even if the APCD believes the NOV is not sufficient 1o constinue a violation af the PSD
requirements, the evidence of modifications listed above must be dealt with under the PSD
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Response:

provisions of the Clean Air Act and the Colorado SIP. Xcel clearly made at least two
modifications to the Pawnee coal-fired power plant. Modifications clearly resulted in
significant emissions increases, not only as reported in the NOV but also reported by the
EP4 Clean Air Market Data. See table below.

Annual Emissions at Pawnee Coal-fired Power Plant (Data from EPA Clean Air
MarketData. Available at: hittp://camddataandmaps.epa.gov/gdm/index.cfin
(last accessed June 29, 2G09).

Year SO, Tons NOx Tons
1993 15374.0 4869.0
1996 11633.4 3529.0
1997 13928.7 3817.8
1998 15325.6 | 3906.1
| 1999 16665.8 | 5319.7
| 2000 | 14678.1 | 4892.4
| 2001 1 17030.9 3845.4
' 2002 14832.6 4391.7
2003 16703.0 5369.0
2004 12549.6 4514.6 }
2005 11248.] ' 3668.1 |
| 2006 130725 4602.7 |
| 2007 14126.5 4415.3 |

The amount of SO, emissions considered significant is 40 tons per year. 40 CFR §
51.166(b)(23). The amount of NOx emissions considered significant is 40 tons per year.
Id. The data gfier the second modification (1997-1998) shows a SO; increase of 1396.9
tons and a NOx increase of 88.3 tons. Thus, both significance thresholds were met after
the 1997 modification. While data inumediately before the 1994 modification is not
available on the Clean Air Market website, the NOV claims that the 1994 modification
did resull in significant emissions increases. PM10 emissions of 15 tons per year are also
considered significant under the regulations. 40 CFR § 51.166(b)(23). The NOV claims
that a significant PM emission increase also occurred at Pawnee.

Given that Pawnee is currently in violation of PSD requirements, the Title V Permit must
include a compliance plan to bring the Pawnee coal-fired power plant into compliance
with PSD. If these applicable requirements are missing from the Permit, it will be in
violation of 42 USC § 7661c(c) and 40 CFR § 70.6(c)(1).

The modifications referenced in these comments are a reheater redesign and replacement
in 1994 and upgrade to condenser tubes in 1997, which are both cited in the EPA NOV as
the projects that arc alleged to have triggered PSD review requirements. To the extent
this comment relies on the 2002 EPA NQV, the Division reiterates its response to the
previous comment. The Division agrees that the documentation you provided reflects
that the reheater redesign and replacement and the condenser tube upgrades occurred in
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Comment:

Response:

the years noted in the EPA NOV. However, the fact that the projects took place does not
necessarily indicate that a major modification occurred.

A modification is a physical change or change in the method of operation, or addition to,
a major stationary source. However, routine maintenance, repair and replacement is not
considered a physical change or change in the method of operation and therefore is not a
modification. A major modification is a physical change or change in the method of
operation, or addition to, a major stationary source that would result in a significant net
emissions increase using the actual to potential test. Thus there are two issues raised by
the EPA NOV. PSCo and EPA have disagreed on these issues, and EPA has not taken
any further action on the 2002 NOV. As is customary, since these projects are addressed
in EPA’s NOV, the Division used its enforcement discretion and did not file a parallel
investigation into these projects.

Finally, other activities such as a “major turbine overhaul” in April — June 1989 and
“major boiler overhauls” in April 1998 and March 2000 are cited as evidence of major
modifications. As used in this context, “major” does not necessarily contemplate the
PSD definition of major. In addition, the turbine and boiler overhauls may not constitute
modifications. It is common practice within the utility industry to conduct maintenance
work on boilers and turbines during planned outages on a routine basis. Such activities
would generally be considered routine, maintenance and repair and, as indicated
previously, such activities are not considered modifications. The fact that exhibits 3, §
and 9 indicate that such activities have occurred frequently over the time periods
addressed in the exhibits support the inference that these activities are routine.

At the least, the APCD has a minimum responsibility to respond to our significant
comments about the valid suspicion of noncompliance with PSD as demonstrated by the
2002 NOV and Xcel Energy’s own reports providing evidence of major modifications.
See In the Matter of CEMEX Inc., Petition No. VIII-2008-01 (April 20, 2009). In
particular, the APCD must “provide the basis (e.g., citing to current or historical
evidence, or the lack thereof) that supports its conclusion that PSD/NSR " was or was not
applicable in relation to the aforementioned modifications. Id. at 10.

The Division has thoroughly responded to WildEarth Guardian’s comments on these
issues above, and explicitly cited the basis for its responses. The Division has fulfilled its
responsibility to respond to significant comments as well as provided adequate
Jjustification for our response.

2. The Title V Permit Must Include Regional Haze Requirements

Comment:

The Title V Permir must incorporate emission limits established under Colorado’s
regional haze rules, as required by 40 CFR § 70.6. As the Technical Review Document
(“TRD") nores, the Pawnee coal-fired power plant is subject to stronger particulate
matter (“PM") and nitrogen oxide (“NOyx") emission limits under a recently issued Best
Available Retrofit Technology (“"BART") construction permit issued by the APCD. See
TRD at 8-9. These emission limits are applicable requirements under Title V, which
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include “any ferm or condition of any preconstruction permits issued pursuant to
regulations approved or promulgated through rulemaking under title 1, including parts C
or D, of the [Clean Air] Act.” 40 CFR § 70.2.

Response: WildEarth Guardians” is correct that the conditions in the BART permit are applicable
requirements. Therefore, the Division has revised the operating permit to include the
requirements contained in construction permit 07MRO111B.

3. The Title V Permit Fails to Assure Compliance with Particulate Limits for the Coal-fired
Boiler
Comment: We are further concerned that the proposed Title V Permit fails 1o require sufficient

periodic monitoring 1o ensure compliance with particulate limits from emission unit
B001, the coal-fired boiler at the Pawnee plant. Condition 8.2 of the Title V Permit
requires only annual stack testing, although this Condition allows for less frequent
monitoring. Annual stack testing is wholly insufficient, particularly given that National
Ambieni Air Quality Standards (“NAAQS") limit particulate matter. including both PM-
10 and PM-2.5, on a 24-hour basis. The Title V Permit must at least require daily
particulate matler monitoring to protect the NAAQS and also 1o ensure sufficient periodic
monitoring in accordance with 40 CFR § 70.6.

- Although the Title V Permit may rely on baghouses 1o meet particulate standards, there
are no conditions that require any monitoring, recordkeeping, or reporting 1o ensure the
baghouses are operated consistently to assure compliance with the particulate limits. Put
simply, there are no terms and conditions that ensure the baghouses will assure
compliance with the particulate limits. Furthermore, to the extent that [sic]

Response: Annual stack testing is not the only method specified in the permit that is used to monitor
compliance with the particulate matter limits. The permit specifies that the baghouse be
maintained and operated appropriately (Section II, Condition 8.1) and includes
compliance assurance monitoring (CAM) requirements (Section I, Condition 1.15 and
Appendix I).

For purposes of CAM, the source is monitoring opacity and performing internal
inspections of the baghouse annually.

As indicated by EPA in their “Order Responding to Issues Raised in April 28, 2009 and
March 2, 2006 Petitions, and Denying in Part and Granting in Part Requests for Objection
to Permit™ In the Matter of Louisville Gas and Electric Company. Petition Number IV-
2008-3, page 51 (August 12, 2009):

The concept of the CAM approach is that compliance with an emission
standard is assured through requiring monitoring of the operation and
maintenance of the control equipment and, if applicable, operating conditions
of the PSEU. 62 Fed. Reg. at 54,918. The CAM analysis is that “[o]nce an
owner or operator has shown that the instalied control equipment can comply
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with an emission limit, there is a reasonable assurance of ongoing compliance
with the emission limit as long as the emissions unit 1s operated under the
conditions anticipated and the control equipment is operated and maintained

properly.”

As indicated in the preamble for the final CAM rule, published in the Federal Register on
October 22, 1997 (page 54902, 1* column, 1 paragraph),

The CAM approach as defined in part 64 is intended to address the
requirement in title VII of the 1990 Amendments that EPA promulgate
enhanced monitoring and compliance certification requirements for major
sources, and the related requirement in title V that operating permits include
monitoring, compliance certification, reporting and recordkeeping provisions
to assure compliance.

The CAM requirements were promulgated to meet the obligations of enhanced
monitoring which were required under the 1990 revisions to the Federal Clean Air Act
(the Act). Language from the CAM rule indicates that the CAM monitoring is consistent
with the Title V periodic monitoring requirements. As mdzcated in the preamble for the
final CAM rule, published in the Federal Register on October 22, 1997 (page 54902, 2"
column, 1* paragraph):

For units not covered by part 64 [the CAM requirements], a similar but less
detailed approach is provided for in the monitoring and related recordkeeping
requirements of Part 70 (see § 70.6(a)(3)).

In addition, as indicated in 40 CFR Part 64 § 64.5(d), “Prior to approval of monitoring
that satisfies this part, the owner or operator is subject to the requirements of §
70.6(a)(3)(1)(B),” which implies that monitoring under CAM is consistent with periodic
monitoring. Finally, in situations where the Division disapproves a source’s proposed
monitoring, 40 CFR Part 64 § 64.6(e)(1) specifies that “The draft or final permit shall
include, at a minimum, monitoring that satisfies the requirements of § 70.6(2)(3)(1)(B).”

Previous performance tests conducted on Unit 1 indicate that particulate matter emissions
are much less than 50% of the standard (testing showed PM at 0.00673 1b/mmBtu, the
standard is 0.1 Ib/mmBw). Therefore, the Division considers that the schedule for
performance testing specified in the permit is sufficient. The Division considers that
annual performance testing in conjunction with monitoring that meets the CAM
requirements and requirements for proper baghouse operation and maintenance is
sufficient to meet the periodic monitoring requirements set forth in Title V.

Regardiess of the effeciiveness of the baghouses however, we are concerned that the
baghouses do not limit condensable particulates, which are a component of particulate
matter. The Title V Permit must require more frequent particulate matter moniroring. We
would requesi the APCD require the use of particulate matter continuous emission
monitoring systems (“PM CEMS”) 1o assure compliance with the particulaie limits in the
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Response:

Title V Permit. The U.S. Environmental Protection Agency (“"EPA”") promulgated
performance specifications for PM CEMS at 40 CFR § 60, Appendix B, Specification 11,
on January 12, 2004. See, In the Matter of Onyx Environmental Services, Petition No. I~
2005-1 at 13. This promulgation indicates that the use of PM CEMS is an accepted
means of assessing compliance with particulate emissions.

While a baghouse may not control condensable particulate matter emissions, the
particulate matter limits included in the permit for Unit 1 are for filterable particulate
matter only. Unit ] is not subject to any emission limitations for condensable particulate
matter. In addition, a PM CEMS does not measure condensable particulate matter
emissions.

Furthermore, the EPA has required other coal-fired power planis 1o install, operate,
calibrate, and maintain a PM CEMS. In a 2000 consent decree, Tampa Flectric
Company agrees [sic] to install a PM CEMS on one of its coal-fired power plants in
Florida to ensure compliance with PM limits. More recently, through a 2006 consent
decree, two North Dakota utilities agreed to install PM CEMS at a coal-fired power
plant in North Dakota. Similarly, the EPA reached agreements with other utilities in
Wisconsin and lllinois that have led to the insiallation, calibration, operation, and
certification of PM CEMS. All these consent decrees are implicit that the PM CEMS are
to be used to demonstrate compliance with PM limits.

Most recently, in proposed amendments to new source performance standards (“NSPS”)
Jor electric utility steam generating units, the EPA siated, “Based on owr analysis of
available data, there is no technical reason that PM CEMS cannot be installed and
operate reliably on electric utility steam generating units.” 70 Fed. Reg. 9728. Although
the final amendments to the NSPS for electric utility steam generating units did no:
require the utilization of PM CEMS, the EPA stated that PM CEMS may be used to
demonstrate continuous compliance with particulate limits.

The use of PM CEMS would constitute sufficient periodic monitoring that will assure
compliance with the particulate limits set forth in the Title V Permit. We request the
APCD take advantage of its authority under 40 CFR § 70 to require the installation and
operation of PM CEMS at the Pawnee coal-fired power plant through the Title V Permit.

While the Division agrees that a PM CEMS represents the most direct method to assure
continuous compliance with emission limits, we do not believe it is necessary to require
the use of a PM CEMS for purposes of periodic monitoring. Currently, PM CEMS are
not required by any regulation for compliance monitoring. The Division is aware that
EPA has required PM CEMS for several coal-fired power plants in Consent Decrees,
however, we do not necessarily agree that the language in all of these Consent Decrees
require that the PM CEMS be used directly for compliance purposes. Although EPA
considered requiring the use of PM CEMS in their proposed revisions to NSPS Subpart
Da in 2003, the final rule (published in the Federal Register on February 27, 2006) did
not require a PM CEMS for sources that were meeting the input based (Ib/mmBtu)
particulate matter emission limitations.
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The draft renewal permit includes CAM for the particulate matter emission limitations.
The CAM plan includes monitoring that js essentially the same as that required for new
(constructed after February 28, 2005) electric wulity steam generating units subject
particulate matter fuel based emission limitations (i.e. units of Ib/mmBm) in 40 CFR Part
60 Subpart Da. The CAM plan requires that a site~specific opacity trigger level be set
based on the opacity leve] measured during the performance test. According to EPA
(February 26, 2007 Federal Register, page 9872, 3™ colurnn, 2™ paragraph), *...a site-
specific opacity trigger is the best approach 10 monitor continuous compliance.”
Therefore, the Division considers that the CAM requirements, in conjunction with the
requirements for proper baghouse operation aud maintenance and annua) performance
lesting, is more than adequate to meet the Title V periodic monitoring requirements.

4. The Percent Opacity Limit Applies to Fugitive Emissions from Coal Handling and Sforage,
Ash Handling and Disposal, and Paved and Unpaved Roads.

Comment:

Response:

While the 2002 Technical Review Document states that the 1974 NSPS ar 40 CFR §
60.232 (“Subpart Y”') apply 10 the coal handling system, at page 26 it asserts thal the 20
percent opacity limit is not actually a requirement for fugitive emissions. The Title IV
Permit therefore does not include an opacity limit for following sources. coal handling
and siorage, ash handling and disposal, and paved and wnpaved roads. This is incorrect.
The Title V Permit must ensure that the 20% opacity limit in Subpart Y applies 1o
Jugitive, us well us point source, emissions from coal handling and storage, ash handling
and disposal, and paved and unpaved roads.

/ndeed, Subpart Y mandares that the operator “shall not cause to be discharged into the
atmosphere from any coal processing and conveying equipmeni, coal storage system, or
coul transfer and loeding system processing coal, gases which exhibir 20 percent opacity
or greater.” 40 CFR § 60.252. Subpart Y includes and applies to all emissions from these
sources, regardless of whether the emissions come from a point source or a fugitive
source.

The opacity limit cited on page 26 of the Technical Review Document for the original
Tide V permu (referred to as the 2002 Technical Review Document), 1s not the NSPS
Subpart Y opacity limit but is the requirement for fugitive particulate matter emissions in
Colorado Regulation No. 1, Seetion II1.D.1.c. Regulation No. | indicates that the 20%
opacity limit is an emission limitation “guideline” and if a source is subject to the
guidehine, they must submit control plans to minimize fugitive particulate matter
ernissions. Thus the contro! plan requirements for havl roads and ash handling and
disposal are incorporated into the Title V permit in Section IE, Condition 4.4 10 meet the
20% emission guideline. To clanfy this, the following language from Colorado
Regulation No. 1, Section I11.D.1.e.(jii) will be added to Condition 4.2.1; “The 20%
opacity, no off-property transport, and nuisance emission limitation are guidelines and
nol enforceable standards and no person shall be cited for violation thereof pursuant to
CR.S §25-7-115.”
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5. The 20 Percent Opacity Limit under NSPS Subpart Y Applies to Coal Unloaded to Storage

Comment:

Response:

The 2002 Technical Document at 28 incorrectly states that coal unloaded 1o storage is
exempt from Subpart Y. Coal unloaded to storage is a “coal storage system,” and “coal
storage system” is writien in the plain language of the regulation. The Title V Permit
must be written so that the 20 percent opacity limitation applies to all parts of the coal
handling system.

Indeed, the 2002 Technical Document at 36 relied on EPA’s 1998 interpretation of 40
CFR FPart 60 Subpart ¥ § 60.252, published at 63 FR 33288 (Oct. 5, 1998), to assert that
unloading and conveying coal to storage were not subject to Subpart Y. The 1998
interpretive rule appeared to exclude coal unloading to coal storage areas from its 20%
opacity requirement. This rule was not explained nor was there a rational basis for this
exclusion. See 63 FR 53289. While courts typically give some deference to interpretive
rules, they do not merit Chevron deference, nor do they have any legally binding effect.
U.S. v. Mead Corp., 533 U.S. 218, 232 (2001).

Further, the EPA recently proposed revisions to the NSPS at Subpart Y that strongly
indicate the 1998 interpretive rule is, in fact, flawed. On May 27, 2009, the EPA
proposed changing the previous interpretation under Subpart Y to include all opien
storage piles as affected facilities. See 74 FR 25312. This new interpretation has been
issued via notice and comment, in contrast to the 1998 rule which was simply interpretive
and was mot issued with notice and comment. This proposed rule further indicates that
the 1998 interpretive rule cannot be relied upon to assert that coal unloaded fo storage is
exempt from Subpart Y.

The 2002 Technical Review Document is not incorrect and the Division was correct to
rely on EPA’s 1998 interpretation. It 1s incorrect to state that the May 27, 2009 proposed
revisions to NSPS Subpart Y indicate that the 1998 interpretation was flawed, is being
revised and cannot be relied upon. In fact, the March 27, 2009 proposed revisions to
NSPS Subpart Y confirm the 1998 interpretation, as indicated below (May 27, 2009
Federal Register, page 25312, 3" column, 4% paragraph):

Although the source category listing covers the entire coal preparation
plant, we have not previously established emuission limits for all
[acilities located at the plant. Because open storage piles were not
previously considered affected facilities, unloading and conveying
operations to an open storage pile were also not regulated. Only
unloading operations that were directly loaded into receiving
equipment were subject to an opacity limit.

The proposed changes to NSPS Subpart Y do propose regulating emissions from open
storage piles but only for units that are constructed, reconstructed or modified after May
27,2009. The plain language of the proposed rule, clearly does not consider existing
open storage piles, such as the one at Pawnee to be a “coal storage system.”
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Final revisions to NSPS Subpart Y were published in the Federal Register on October §,
2009 and the final rule defines a “coal storage system™ as “any facility used to store coal,
except for open storage piles.” The final revisions do regulate open storage piles but only
piles that are constructed, reconstructed or modified after May 27, 2009.

6. Opacity Must be Monitored and Reported for All Coal Handling and Storage, Ash
Handling and Disposal and Paved and Unpaved Roads.

Comment:

Response:

The Title V Permit must contain periodic monitoring to assure compliance with all terms
and conditions. 40 CFR § 70.6. The drafi Title V Permit currently lacks opacity
monitoring for fugitive emissions from coal handling and storage, ash handling and
disposal, and paved and unpaved roads. The APCD must add "periodic monitoring
sufficient to yield reliable data form [sic] the relevant time period that are representative
of the source’s compliance with the permit” to comply with 40 CFR § 70.6(a)(3)(1)(B).
See In re Citgo Refining and Chemicals Co. L.P., Petition No. V1-2007-01 (May 28,
2009) at 7. Periodic monitoring for these sources of fugitive emissions must be included
in the Title V Permit to ensure compliance with the 20 percent opacity limitation.

As previously indicated in Items 4 and 5 above, fugitive emissions from coal handling
and storage, ash handling and disposal and paved and unpaved roads are not subject to
opacity limitations.

7. Particulate Limits at Section II, Condition 5 Appear Unenforceable

Comment:

Condition 5.1 establishes presumptive compliance with the PM and PMI10 limitations for
the coal handling system. Presumptive compliance is based on fulfilling the work
practices listed in Conditions 5.1.1 through 5.1:5. See Condition 5.1.6. As explained
below, these conditions are vague and unenforceable, and a system of presumptive
compliance is insufficient to ensure that applicable particulate matter limitations are mel.

Condition 3.1.1 is vague and unenforceable because it does not define “good engineering
practices.” This undefined term implies certain practices, but it does not state what they
are. Moreover, these conditions do not state how operation in accordance with good
engineering practices will be reported or monitored. Withou! any periodic monitoring
requirements, this condition is unenforceable as a practical matter and in violation of 40
CFR § 70.6(a)(3)(i)(B).

At.a minimum, the Permit must describe periodic monitoring that is sufficient to assess
whether “'good engineering practices " have been followed. To achieve this, the Permit
must define “good engineering practices” so that there is a standard to which actual
operations can be compared.

Conditions 5.6.2 and 5.6.3 also use the term “good engineering practices” without
defining what that term means. These conditions fail to comply with 40 CFR §
70.6(a)(3)(i)(B) for the same reasons that Condition 5.1.1 failed above. Sufficient
periodic monitoring must be added to the Permit o assure compliance with the relevant
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Comment:

good engineering practices that are implied (but not properly explained) by Conditions
3.6.2and5.6.3.

While the manufacturers’ recommendations and good engineering practices are not
specified in the permit, the Division can review these procedures during an inspection as
necessary if we believe the control equipment is not being operated and maintained
properly. The Division does not believe it is necessary to include specific procedures and
requirements in the permit for proper operation of the baghouses and bin vent filters. As
EPA noted in their response to Title V Petition No. VIII-2006-4 (In the matter of Pope
and Talbot, Inc., Lumber Mill), page 13, dated March 22, 2007:

EPA has explained its position on manufacturers’ specification in other
orders responding to Title V petitions. In Lovett Generating Station, EPA
explained that *...most manufacturers’ recommendations are intended to
be guidelines and are frequently updated to improve operator and
equipment performance as time goes on, therefore, EPA does not require
that the specification manual itself be incorporated into a Title V permit.”
(Petition Order # 1I-2001-07; In the Matter of the Lovett Generating
Station, Petition at 26) Noting that frequent revisions to manufacturers’
recommendations could trigger many unnecessary permit rc-openings to
adopt the latest changes, EPA generally believes that incorporation of
these recommendations into a permit would not be practical.

Determination of whether manufacturers’ recommendations and good engineering
practices are being used will be based on information available to the Division which
may include, but is not limited to, monitoring results, review of operation and
maintenance procedures, review of operation and maintenance records, and inspection of
the source. The Division does not believe it is necessary to include specific procedures
and requirements in the permit for baghouse and bin vent filter operation and
maintenance.

Finally, please be aware that in a letter dated September 13, 2000, from EPA Region 8 to

the Division, regarding EPA Review of Proposed Title V Operating Permit for TriGen-
Colorado Energy Company the phrase “good engineering practice” was a term that the
Division and EPA agreed on to address deficiencies noted in that permit, as indicated
below (page 9 of letter enclosure):

Solution: In discussions, the Division and EPA agreed that replacing the
objectionable phrase, “. . . or documented operating practices and
procedures developed by the permittee,” with “. . .or in accordance with
good engineering practice,” would correct this problem.

Condition 3.1.3 is vague and unenforceable because it does not define “integrity of the
enclosures,” nor does it stale how such integrity will be maintained to prevent particulate
emissions. Moreover, 5.1.3 does not explain what “used as necessary’ means in the
operation of water spray suppression systems. As it stands, there is no reportingor
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Comment:

moniltoring to ensure compliance with this requirement. To ensure compliance with this
condition, the Permit must include periodic monitoring of the conveyor and crusher
enclosures and periodic monitoring of the use of the water spray suppression systems.
Without such monitoring, Condition 5.1.3 is in violation of 40 CFR § 70.6(a)(3).

Condition 3.1.5 does not contain any periodic monitoring, thus it also violates 40 CFR §
70.6(a). The transfer points must be identified and reported so that the number of transfer
points can be monitored to ensure compliance with the 13-transfer point limit in 5.1.5.
Transfer points should also be designated as PM and opacity monitoring points because
there is significant potential for particulate emissions at Iransfer points.

Based on our experience, enclosures, in conjunction with water spray systems, are
effective in controlling particulate matter emissions. In some cases, depending on the
moisture content in the coal transported, enclosures alone are effective in controlling
particulate matter emissions. In addition, the number of transfer points is limited by the
design of the equipment and the addition and/or removal of transfer points is unlikely
absent a physical modification to the coal conveying system, such as the addition or
removal of conveyor belts, Although the Division conducts routine inspections and
investigates complaints, we must always rely to a certain extent on a source correctly
operating and maintaining their equipment. One of the key elements of the Title V
Operating Permit program is that the Responsible Official who signs the reports is subject
to criminal penalties for false certification.

Conditions 5.1.1 through 5.1.3 are extremely impaortant for ensuring compliance with the
two similar 20% opacity limits in Conditions 5.7 and 3.8. Condition 5.7 states that
opacity emissions from the coal handling system shall not exceed 20%. Condition 5.8
states that “any coal processing and conveying equipment, coal storage system or coal
transfer and loading system processing coal” shall not discharge gases which exhibit
20% opacity or greater, as required by 40 CFR § 60.252. Both 5.7 and 3.8 state that
these opacity requirements “shall be presumed to be in compliance” if Conditions 5.1.1
through 5.1.3 are being met. As previously described, Conditions 3.1.1 and 5.1.3 do not
define key standards nor do they contain sufficient monitoring to ensure compliance with
applicable requirements. Due 1o these failures, it will be impossible to ensure compliance
with Conditions 3.7 and 3.8 until the failures in 5.1.1 and 5.1.3 are corrected.

Moreover, even if Conditions 5.1.1 and 5.1.3 were corrected to include monitoring,
presumptive compliance with the two opacity requirements is not sufficient to comply
with 40 CFR § 70.6(¢c)(1). If permit terms and conditions include monitoring but that
monitoring is insufficient to ensure compliance with terms and conditions, the permitting
authority must supplement the permit so that the Permit meets Title V requirements.
Sierra Club v. EPA, 536 F.3d 673, 678 (D.C. Cir. 2008).

Actual monitoring of opacity for the coal handling system, and for coal transfer and
storage as defined in 40 CFR § 60.252, must be written into the Title V Permit. Condition
3 lists emissions unit P00, which includes crushing, transfer tower and conveying, as
point sources for particulate matier and opacity. First, point sources must be identified
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Jor monitoring. The transfer points in Condition 5.1.3 should be potential monitoring
points, as well as any opening in an enclosure. Second, opacity monitoring by Method 9
or other approved methods must occur at those points on a daily basis in accord with
general requirements at 40 CFR § 60.11(b). Third, all opacity measurements must be
recorded and reported to ensure compliance with the 20 percent limit. Without such
revisions, the Title V Permit will fail to require sufficient monitoring to assure
compliance with all applicable requirements.

The primary control used to reduce particulate matter emissions, including opacity, from
the coal handling system is the use of enclosures. In some cases, a water spray system is
utilized within the enclosure to further reduce emissions and in others, air within the
enclosure is mechanically vented through a baghouse. The permit requires PSCo to
inspect the water/surfactant spray systems on the crusher and the live storage rotary
plows and the the plant transfer tower/tripper deck and crusher baghouses quarterly. In
general, the coal handling system offers no “points” from which to take a Method 9
opacity reading, because it primarily consists of enclosed conveyors. As indicated
previously the Division considers that enclosures are an effective means of reducing
particulate matter, including opacity, emissions. However, after further consideration,
the Division has revised the permit to require that 6-minute Method 9 opacity
observations be conducted annually on the transfer tower/tripper deck and crusher
baghouses.

The Division considers that annual Method 9 readings are sufficient periodic monitoring
for these sources. The baghouses are operated under negative pressure in order to capture
particulate matter emissions and the initial performance tests conducted in 2003 on both
baghouses indicated no visible emissions were observed during the three hour period.
Our position 1s supported by EPA in their “Order Granting in Part and Denying in Part
Petition for Objection to Permit” in the Matter of Dynergy Northeast Generation, Petition
Number I1-2001-06, page 11, dated February 14, 2003, as indicated below:

However, EPA notes that this permit description fails to explain how
specific monitoring selected assures compliance with emission
standards. For example, the permit at Condition 78 requires an annual
Method 9 test to determine opacity compliance at the coal handling
facility. An annual opacity reading may appear to be infrequent and even
inadequate to assure compliance with 6 NYCRR § 212.6 for the public
who is not familiar with the operation and control devices that are
already in place at the facility. The adequacy of the annual opacity
reading would have been clear had DEC explained in the Statement of
Basis that the coal is transported by rail or marine vessels to the
Danskammer facility. During the unloading/loading operation, coal
fugitives are controlled with water spraying. Coal is transferred through
an enclosed conveyor to the coal crushers where coal is ground under
negative pressure to capturc the coal fugitive emissions. A Method 9
evaluation is performed within 180 days of initial permit issuance when
coal is being loaded/unloaded to determine the adequacy of the water



Mr, Jeremy Nichols, WildEarth Guardians November 6, 2009
Response to Comments on Draft Permit Page 17

spray control. Because the coal fugitives are properly controlled and a
Method 9 test is performed initially, it is acceptable for Danskammer to
perform an annual Method 9 subsequently to ensure that compliance
with the opacity standard is maintained. Such description would help the
reader understand why a Method 9 performed once a year would be
adequate in assuring compliance with the opacity standard of 6 NYCRR
§ 212.6. See Section VI. B, infra, for a discussion of the kind of
monitoring that will be applied to this part of the facility.

8. The Title V Permit Fails to Assure Compliance with Section 112 of the Clean Air Act

Comment: The Title V Permit fails to assure compliance with section 112(j} of the Clean Air Act. In
particular, the Title V Permit fails to assure compliance with case-by-case maximum
achievable control technology (“MACT”) requirements, both for any industrial boilers
that may be in operation at the Pawnee coal-fired power plant and any eleciric utiliry
steam generating unit (“EGU”).

We are particularly concerned that the Title V Permit fails to assure compiiance with
section 112(j) in the context of mercury emissions from the coal-fired power plant. As the
TRD notes, “on February 8, 2008 a DC Circuit Court vacated the CAMR regulations for
both new and existing units.” TRD at 7. In particular, the D.C. Circuit held in early 2008
that the EPA had inappropriately delisted EGUs from the list of sources whose emissions
are regulated under section 112 of the Clean Air Act. In light of this ruling, as well as the
EPA’s failure to promulgate a MACT standard for EGUs, the APCD must develop a
case-by-case MACT for the EGU in operation at the Pawnee coal-fired power plant.
Such a case-by-case MACT must include mercury emission limits, as well as limits for
other hazardous air pollutants (“"HAPs") regulated under section 112 of the Clean Air
Act, such as lead compounds, hydrofluoric acid, and hydrochloric acid, It is especially
critical that the APCD assure compliance with section 112 given that the TRD discloses
that the Pawnee coal-fired power plant is indeed a major source of HAPs. See TRD ar 3.

Response The case-by-case MACT requirements of 112(j) only apply to major sources of HAPS
which includes one or more stationary sources included in the source category or
subcategory for which the EPA failed to promulgate a MACT standard by the section
112(j) deadline. Although electric utility steam generating units (EUSGUs) were added
to the list of source categories in Section 112(c) in December 2000, a deadline for
promulgation of those standards was never set. Therefore, the case-by-case MACT
requirements of 112(j) do not apply to EUSGUs.

Although the case-by-case MACT requirements of 112(j) do not apply, this unit is subject
to the mercury requirements in Colorado Regulation No. 6, Part B, Section VIII. The
mercury emission limitation, which takes effect on January 1, 2012, and monitoring
requirements have been included in the draft renewal permit.

Comment: We are further concerned that the Title V Permit fails to assure compliance with section
112 in the context of any industrial boilers that are in operation at the Pawnee coal-fired
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power plant. The TRD indicates that the "EPA has not set a deadline for submittal of
112(j) applications to address the vacatur of the Boiler MACT.” TRD at 7. Yet
compliance with section 112(j) does not hinge upon any EPA deadline. The Clean Air Act
is clear that section 112(j) requirements apply whenever EPA fails to promulgate a
standard within 18 months of the date established pursuant to section 112(e)(1) and (3)
aof the Clean Air Act. Thus, the deadline for Public Service Company to submit a 112(j)
permil application has passed, meaning the Title V Permit must ensure that an
application is submitted as soon as possible to assure compliance with section 112 of the
Clean Air Act. 7o this end, the Title V Permit must contain a compliance schedule to
bring the Fawnee coal-fired power plant into compliance with section 112(j) of the Clean
Air Act in accordance with 40 CFR § 70.6(c)(3).

The required promulgation date for the industrial, commercial and institutional boilers
and process heaters was November 11, 2000 and therefore the MACT “hammer” date
was May 15,2002, The source did submit a Part 1 case-by-case MACT application prior
to the May 15, 2002 MACT hammer date, as required. At that time, submittal of a Part 2
application was due within 24 months after submittal of the Part 1 application. However,
the May 30, 2003 revisions to the 112(j) provisions changed the due date of the Part 2
application to April 28, 2004 . Since the standards for industrial, commercial and
institutional boilers and process heaters (hereafter referred to as the “Boiler MACT™)
were signed as final on February 26, 2004 and published in the Federal Register on
September 13, 2004, a Part 2 application was not required.

As of July 30, 2007, the Boiler MACT was vacated, which raises the question of whether
or not case-by-case MACT under 112(j) applies. The Division believes that it does
apply, but we have deferred submittal of an application until EPA provides further
guidance as to the deadline for submittal of Part 2 applications. Although the May 30,
2003 revisions to the 112(j) provisions did set a deadline for Part 2 applications, those
revisions anticipated promulgation of the Boiler MACT prior to the Part 2 application
deadline (which did occur) but did not anticipate vacatur of the final rules, which would
trigger 112(j) requirements at a future date. Because of this, the Division is deferring
Part 2 applications until EPA provides additional guidance. We believe our decision is
supported by the following EPA statements:

In the April 5, 2002 revisions to the 112(j) provisions (67 FR 16582), the EPA noted the
following (pg 16589, 3 column, 2™ paragraph):

However, as one commenter noted, there is another provision in the statute
which may be construed as providing authority to establish an incremental
process for the submission of section 112(j) applications. The hammer
provision in section 112(j)(2) itself establishes the requirement to submit
permit applications ‘‘beginning 18 months after”” the statutory date for
promulgation of a standard. Reading this provision in context, we believe that
the statute can be reasonably construed as authorizing us to provide a period
of time after the hammer date in which the information necessary for a fully
informative section 112(j) application can be compiled.
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EPA goes on 10 state the following (pg 16590, 1™ column, 3™ paragraph):

We received no adverse comment on requiring that the first portion (Part 1) of
the section 112(j) application be due on the hammer date. We think that this is
the minimum required by the statute.

As indicated previously, the source did submit a Part 1 application prior to the May 13,
2002 hammey date; therefore, the source has submitted the minimum required by the
statute. Since the 112(3) provisions (40 CFR Pan 63 Subpant B, §§ 63.50 through 63.56)
do pot address the situation where a 112(j) application may be required in the event of the
vacarur of a previously promulgated rule, the Division considers that it is appropriate o
delay submittal of the Part 2 application until further guidance is provided by EPA.

Ip addition, 40 CFR Part 63 Subpart B § 63.53(b)(2)(i1) states the following with respect
to the information requirements in Part 2 MACT applications: “{w]hen the Administrator
has proposed a standard pursnant to section 112(d) or 112(h) for the Act for a category or
subcategory, such information may be limited to those emission points and hazardous air
polutants which would be subject to contro] under the proposed standard.” Based on this
language, it seems reasonable to presume that if a standard had been promulgated, but
later vacated, that the required information in a Part 2 application would be himuted to
those emission poiots and hazardous air pollutants that would have been subject to
conirol under the subsequently vacated standard. provided that the standard was not
vacated for the emission points and hazardous air pollutants for which no control was
specified. Here, the case-by-case 112(3) MACT requirements specify that if EPA has
proposed a MACT and in the proposed MACT certain types of units are not subject 1o
contol requirements, then those units do ot have to be addressed in a case-by-case
112(j) application. In the Boiler MACT (which has since been vacated), existing large
and limited use gaseous fuel units (such as the auxiliary boiler at Pawnee) were not
subject 10 contro! requirements. While there is no proposed MACT out for industrial
boilers, the MACT that was vacated did not require control requirements for units like
Pawnee’s auxiliary boiler.

Although petitions were received on the Boiler MACT for source categories for which no
level of contro! was specified, the Boiler MACT was not vacated for that reason. The
Boijer MACT was vacated for the sole reason that the definition of commercial and
mdustrial waste incineration unit in 40 CFR Part 60 Subparts CCCC and DDDD
(Standards of Performance for Commercial and Institutional Sohd Waste Incineration
(CISWI) Units and Guidelines for CISW{) was not consistent with the definition of a
souid waste incineration wnit in Section 129 of the Clean Air Act. Because of the
difference in the definition, erission units that would be considered CISW1 units under
Section 129 of the Clean Air Act are considered affected units under the Boiler MACT.
To that end, tbe U.S Coun of Appeals for the District of Cohmbia Circuit vacated (he
Boiler MACY as indicated below (page 20 of decision):
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As a result of our decision today, neither of the two Rules survives remand in
‘anything approaching recognizable form. As the Environmental Petitioners
point out, our rejection for EPA’s definition of “commercial or industrial
waste,” as incorporated into the definition of CISWI, will “shift thousands of
units that are currently regulated under the section 112 Boilers Rule into the
CISWI category, subject to regulation under section 129 and “[a]s a result,
the populations of units subject to EPA’s boilers and CISWI rules will change
substantially™, requiring that EPA “recalculate the stringency of the emissions
standards for the newly expanded CISWI category and the newly shrunk
boilers category.” '

Although the Court indicates that it expects that the Boiler MACT will be significantly
changed because the number of units regulated under the Boiler MACT will shrink, the
Division considers that it is unlikely that the population of gas-fired units will be changed
significant]ly since not many gas-fired boilers and/or process heaters would be classified
as CISWI units. As a result, since existing large and small gas-fired units were not
subject to control requirements under the previously promulgated Boiler MACT, the
Division considers that under the provisions of 63.53(b)(2)(ii) it would be reasonable to
expect that an emission unit such as the auxiliary boiler would not need to be addressed
in a Part 2 application.

Finally, it should be noted that EPA is under a court-ordered deadline to propose new
boiler standards by Aprif 15, 2010 and finalize them by December 16, 2010. In
accordance with 40 CFR Part 63 Subpart B § 63.53(g), permitting authorities have 18
months after submittal of a Part 2 application to issue a Title V permit meeting the
requirements of 112(j). Given that a final rule is expected within 18 months, the Division
considers that requiring a Part 2 application at this point would not be appropriate.

9, The Title V Permit Fails to Address Carbon Dioxide Emissions

Comment:

In proposing to issue the Title V Permit, it appears that the APCD has failed to assess
whether carbon dioxide (“CO;") is subject to regulation in accordance with Prevention
of Significant Deterioration (“PSD”) requirements and therefore failed to ensure
compliance with PSD under the Clean Air Act, PSD regulations, and the Coloradoe State
Implementation Plan (“SIP "),

Under Colorado regulations incorporated into the SIP, any source that emits more than
250 tons per year “of any air pollutant subject to regulation under the Federal Act” is
subject to PSD permitting requirements, including the requirement that Best Available
Control Technology (“BACT ") be utilized to keep air emissions in check. See AQCC
Regulation Number 3, Part D § VIA.l.a; see also 42 USC § 7475(a) and 40 CFR §
51.166()(2). Similarly, the SIP requires that any major source that undergoes a
modification leading to a significant emissions increase is also required to utilize BACT.
AQCC Regulation No. 3, Part D § V1A.1.b. The Clean Air Act makes clear that the
BACT requirements extend to “each poliutant subject to regularion” under the Act. 42
USC § 7479(3) and 40 CFR § 52.21(b)(12), see also AQCC Regulation No. 3, Part D §
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I1.A.8. In this case, the [sic] it appears the APCD failed to ensure assess whether CO; is
subject to regulation in accordance with PSD and whether the Title V Permil ensures
compliance with PSD requirements under the Colorado SIP, the Clean Air Act, and PSD
regulations in relation to CO, emissions from the Pawnee coal-fired power plant.

At issue is the fact that the APCD may be relying upon EPA’s interpretation of the phrase
“subject to regulation” wher issuing the Title V Permit and completely ignored whether
CO; emissions should be limited by the application of BACT as required by PSD
provisions in the Colorado SIP, the Clean Air Act, and PSD regulations. The U.S.
Environmental Appeals Board (“EAB’) determined this interpretation fails to set forth
“sufficiently clear and consistent articulations of an Agency interpretation to constrain”
authority the EPA would otherwise have under the Clean Air Act. In re Deseret Power
Electric Cooperative, PSD Appeal No. 07-03, slip op. at 37 (EAB November 13, 2008),
14 EAD at . Inlight of the EAB’s ruling, it would be inappropriate for the APCD to
ignore CO; emissions by relying on EPA’s prior interpretation of the phrase “subject to
regulation” when issuing the Title V Permil.

Although the APCD may claim that a December 18, 2008 interprerive memo issued by
Jormer EPA Administrator Stephen Johnsor (hereafier “Johnson memo”) “clarifies”
EPA’s position that CO; is not subject to regulation under PSD requirements (see
Memorandum from Stephen L. Johnson, Administrator, to all Regional Administrators,
“EPA’s Interpretation of Regulations thar Determine Pollutants Covered by Federal
Prevention of Significant Deterioration (PSD) Permit Program” (December 18, 2008))
and therefore addresses the EAB’s ruling, this is simply not true in this case. For one
thing, the Johnson memo is clear that it does not bind states, such as Colorado, that
administer the PSD program under their own SIP. Thus, the Johnson memo does not
absolve the APCD from rendering its own, independent interpretation of the meaning of
the phrase “‘subject to regulation” as set forth in the Colorado SIP.

Furthermore, EPA Administrator Jackson recently granted a petition for reconsideration
of the Johnson memo “to allow for public comment on the issues raised in the
memorandum.” See Letter from EPA Administrator Lisa Jackson to David Bookbinder,
Chief Climate Counsel, Sierra Club (February 17, 2009). Although Adminisirator
Juckson declined 1o stay implementation of the Johnson memo while the EPA solicits
public comment, she advised that “PSD permitting authorities should not assume the
memorandum is the final word on the appropriate interpretation of Clean Air Act
requirements.” Id. It is further apparent that it would be inappropriate for the APCD to
simply rely on the Johnson memo in assessing whether CO; emissions should be limited
by the application of BACT as required by the Clean Air Acl, PSD regulations, and the
Colorado SIP.

Indeed. it would be further inappropriate because the Colorado SIP appears to support a
finding that CO; emissions are subject to regulation, and therefore subject to PSD
requirements. Although the phrase “subjeci (o regulation” is not explicitly defined in the
Colorado SIP, there are three reasons to interpret the Colorado SIP to allow the State of
Colorado to find that CQO; emissions are subject to regulation under the Clean Air Act.
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Response:

First, the U.S. Supreme Court recently held in Massachusetts v. EPA, 127 S. C1. 1438
(2007), that CO; is a "pollutant” under the Clean Air Act. Although the EAB noted that
the Massachuseits decision "“did not address whether CO; is a pollutant ‘subject to
regulation’ under the Clean Air Act” (Deseret Power, slip op. at 8), the EAB did not
reject the interpretation that the decision supports a finding that CO> emissions are
subject to regulation under the Clean Air Act. In fact, the EAB noted that the
Massachusetts decision rejected key EPA memos that were relied upon when interpreting
the phrase “subject to regulation” (see e.g., Id. at 52, “The reasoning of the Fabricant
Memo was subsequently rejected and overruled by the Supreme Court in Massachuselts
v. EPA, 549 U.S. 497, slip op. at 29-30 (2007)").

Second, CO; is “subject to regulation” because it falls under the definition of “air
pollutant” set forth in the Colorado SIP. Indeed, the AQCC Common Provisions
Regulation, which is incorporated into the Colorado SIP, defines air polluiant as:

Any fume, smoke, particulate marter, vapor, gas or any combination thereof that
is emitted into or otherwise enters the atmosphere, including, but not limited to,
any physical, chemical, biological, radioactive (including source material, special
muclear material, and by-product materials) substance or matter, but not
including water vapor or steam condensate or any other emission exempted by the
commission consistent with the Federal Act.

CO; is a gas that is emitted into the atmosphere, and therefore clearly regulated as a
pollutant under the Colorado SIP. Furthermore, this definition derives directly from the
Colorado Air Pollution and Prevention Control Act (see CRS ¢ 25-7-103(1.3), a fact that
seems to compel a finding that CO; is “subject to regulation” under the PSD. Indeed, the
SIP explicitly states that PSD provisions apply “to any major stationary source and
major modification with respect to each pollutant regulated under the [Colorado Air
Pollution and Prevention Control] Act and the Federal Act that it would emit, except as
this Regulation No. 3 would otherwise allow. " AQCC Regulation No.3, Part D § VIA.
(emphasis added). The Colorado Air Pollution and Prevention Control Act clearly
regulates COy, therefore the Colorado SIP seems to make clear that PSD provisions
apply to-any major sources and modifications with respect to CO; emissions.

Thus, not only does the recent EAB decision call into question the validity of the APCD’s
apparent failure to address CO» emissions in order 10 ensure the Title V Permit assures
compliance with PSD requirements under the Clean Air Act and PSD regulations, but it
appears as if the APCD s failure to address CO, emissions in the context of PSD is
contrary to the Colorado SIP. The APCD must therefore address CO; emissions to
ensure compliance with PSD requirements in the context of the Pawnee coal-fired power
plant.

The commenter’s reliance upon Prevention of Significant Deterioration (PSD) provisions
with respect to the Pawnee Station Title V permit renewal appears to be misplaced. EPA
issued a PSD permit for Unit 1 on December 6, 1976. The PSD rules in effect at the time
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of permit issuance were the December 5, 1974 rules, which only required BACT for
particulate matter and sulfur dioxide emissions. Therefore, even if CO, were currently
considered a regulated pollutant for purposes of the Colorado program and subject to
PSD review and BACT, the PSD review requirements would not apply unless a major
modification was made. It is not apparent that any such modification has been made to
Unit 1 based on current proceedings, and thus PSD would not apply for purposes of CO;
with respect to this Title V permit action.

Although PSD does not directly apply to this permitting decision, the comment raises
certain issues that the Division believes warrant further response. The Air Pollution
Control Division is sensitive to issues regarding greenhouse gas emissions and their
impact on the environment. The Division is working to address relevant elements of
Governor Ritter’s Climate Action Plan and related Executive Orders. The regulation of
CO, under the Clean Air Act and all of its various regulatory programs is a new and
evolving issue. For purposes of the Clean Air Act PSD program, Colorado is a SIP-
approved program and as such adopts its own rules (which must be at least as stringent as
EPA’s rules), which must then be submitted to and approved by EPA. Relevant and
applicable elements of the state’s PSD program are part of the Colorado SIP, including -
pertinent definitions and express PSD program significance levels for activities subject to
the PSD program. The specific provisions of the PSD regulations reflected in Colorado’s
program, which have been approved by EPA, do not directly regulate CO,, for example,
through significance levels. The regulatory provisions of the PSD program thus do not
presently afford an explicit foundation for the Division to evaluate this permit with
respect to PSD control provisions for CO; emissions. EPA is evaluating whether and
how CO, may relate to the agency’s Clean Air Act regulations, and Colorado is
monitoring any related administrative developments in this regard. See, e.g., US. EP.A,
Proposed Endangerment and Cause or Contribute Finding for Greenhouse Gases Under
Section 202(a) of the Clean Air Act (74 Federal Register 18886, 4/24/09); In re Desert
Rock Energy Company, LLC, Notice of Partial Withdrawal of Permit (1/7/09). EPA is
presently in the process of evaluating for purposes of national relevance, whether and
how COs; is to be regulated under the Clean Air Act, and has not made at this time any
proposals to do so directly for purposes of the Title V or PSD programs, and has not
taken any final agency administrative action that serves to regulate CO, under these
programs.

Comments were made as to whether the Division inappropriately relied upon the
December 18, 2008, Johnson memeo for the interpretation of the phrase “subject to
regulation”.

Although the Division was aware of the Johnson memo at the time that the Operating
Permit was drafted, our decision not to include CO; in the permit was based on the
reasoning set forth in'the prior paragraphs and not on the Johnson memo.

The Division notes, however, that the analysis in that EPA memorandum is relevant to
the Division in its present permitting considerations, i.e., the Division’s implementation
practices have maintained consistency with the understanding that the phrase “subject to
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regulation” does not include pollutants which are only subject to monitoring or reporting
requirements. While the Acid Rain Program requires that CO, emissions be monitored
and reported to EPA and the Division has adopted by reference the Acid Rain Program
requirements (40 CFR Parts 72 and 76 have been adopted into Colorado Regulation No.
18 and 40 CFR Part 75 has been adopted into Colorado Regulation No. 6, Part A), the
Division does not, as a matter of regulation under the State Act at this time, require
monitoring and reporting of CO, emissions. We require reporting of criteria and non-
criteria reportable pollutants on Air Pollutant Emission Notices (APENS). At this time,
under Colorado regulation, CO; is neither a criteria nor non-criteria reportable pollutant.

The Division has reviewed the Environmental ,Appca}s'Board (“EAB”) Deseret Power
decision and has the following observations.

In regard to the EAB Deseret Power decision (“Order Denying Review in Part and
Remanding in Part” Inre: Deseret Power Electric Cooperative, PSD Permit No. PSD-
0U-0002-04.00, PSD Appeal No. 07-03, Decided November 13, 2008) the Division does
not see any conflict with the decision as it relates to this matter.

The Division acknowledges that the EAB stated:

More particularly, we reject Sierra Club’s contentions that either the plain
meaning of the statutory phrase “subject to regulation™ as used in sections
165 and 169 or the meaning of the term “regulations” as used in section
821 negates the Agency’s authority to interpret “subject to regulation™ for
purposes of the PSD program and compels an interpretation of the statute
that necessarily requires that the Permit contain a CO; BACT [imit. (EAB
at page 26)

The Division also considers that the EAB stated:

Nevertheless, as explained in detail above, we conclude that the Region’s
rationale for not imposing a CO; BACT limit in the Permit — that it lacked
the authority to do so because of an historical Agency interpretation of the
phrase “subject to regulation under this Act” as meaning “subject to a
statutory or regulatory provision that requires actual control of emissions
of that pollutant” — is not supported by the administrative record as
defined by 40 C.F.R. § 124.18. Thus, we cannot sustain the Region’s
permitting decision on the grounds stated in the Region’s response to
comments. (EAB at page 63)

The Division notes that the EAB stated in conclusion that:

Accordingly, we remand the Permit for the Region to reconsider whether
‘or not to impose a CO; BACT limit in light of the Agency’s discretion to
interpret, consistent with the CAA, what constitutes a “pollutant subject to
regulation under this Act.” In remanding this Permit to the Region for
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reconsideration of its conclusions regarding application of BACT to limit
CO; emissions, we recognize that this is an issue of national scope that bas
implications far beyond this individual permitting proceeding. The Region
should consider whether interested persons, as well as the Agency, would
be better served by the Agency addressing the interpretation of the phrase
“subject 10 regulation under this Act” in the context of an action of
nationwide scope, rather than through this specific permitting
proceeding({fn]. In any event, the Region’s analysis on remand should
address whether an action of nationwide scope may be required in light of
the Agency’s prior interpretive statemenls made in various memoranda
and published in the Federal Register and the Agency's regulations. The
Region should also consider whether devetopment of a factual record to
support its conclusions may be more efficiently accomplished through an
action of nationwide scope, rather than through this as well as subsequent
perminting proceedings.

{1n]. Sirce these samc issues have been raised in a mulipheity of permn proceedings. an scuon of
nalionwide scope would also scem more ¢fficient than addressing the issues in cach individual
procesding. Once the Agency's position is clearly established, it could then be implemenwed in the
vanjous individual peomil proceedings, custent and [uuee, through the Pant 124 procedures.

(EARB at pages 63-64)

The above discussion of the Johnson memo, the EAB decision, and the present EPA
deliberations around whether CO; is to be regulated under the Clean Air Act, supports the
Division’s position that, even if this permit were currently subject to PSD review, the
regulatory provisions of the PSD program in the State Act would pel presently afford an
explicit foundation for the Division 1o evaluate this permit with respect 10 PSD control
provisions for CO; emissions. Moreover, at this time the Division is not interpreting the
suate regulatory provisions as implyirg that CO; is a regulated pollutant under the Act.
The Division agrees that domestic greenhouse gas emissions are an issue of national
significance, and are thus better suited for federal action of national scope in the first
instance, rather than individual permitting decisions rnade by the individual states.

Finally, the Division notes that this is a Title V renewal permit {or an existing facility,
As such, this permitting action differs significantly from that of the Deseret plant or the
Desert Rock facility and other new facilities that are subject to PSD review. The Pawnee
permait houses currently applicable federal and state requirements. The Pawnee permit
wil] be amended to include new requirements when they become applicable including,
potentially, regulation of CO, emissions.

For all of the foregoing reasons, the Division is thus not proposing to regulate CO»
emissions in this Title V permit at this time.

10. The Title V Permir Fails to Meet Clean Water Act 401 Certification Requirements
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Comment:

Response:

Section 401 of the Clean Water Act requires that, "Any applicant for a Federal license or
permil 1o conduct any activity including, but not limited to, the construction or operation
of facilities, which may resull in any discharge into the navigabie waters, " shall provide
a certification to the State in which the discharge originales that any discharge will
comply with secrions 301, 302, 303, 306, and 307 of the Clean Water Act. In this case,
the APCD has failed to ensure that air pollution from the Pawnee coal-fired power plant
will be limited such that waters designated as outstanding wirhin Rocky Mountain
Nationul Park will be protected pursuant 1o section 303 of the Cleun Water Act. All
shreams in Rocky Mountain National Park have been designated as “owstanding waters”
hy the Colorado Waler Quality Conirol Commission ("WQCC") pursuant to section 303
of the Clean Water 4ct. See WQCC Regulation No. 38. Of particular concern is that
Public Service Company of Colorado has nor certified that the discharge of NOx
emissions from the Pawnee coal-fired power plani. which contribure 10 nitrogen
deposition in the sreams and lakes of Rocky Mountain National Park, wiil comply with
Colorado Water Quality Control Commission Standards that have been established
pursuant 1o section 303 of the Clean Water Act.

Undey the Clean Water Act, the APCD canncol renew the Title V Permit for the Pawnee
coal-fired power plant until Public Service Company of Colorado can ceriify that its
dischurge of NOx emissions will protect the outstanding waters within Rocky Mountain
National Park.

A Title V operating permit is issued under the provisions of the Clean Air Act and is
required to include all applicable requirements for a facility. Requirements under the
Clean Water Act do not meet the definition of applicable requirements in Colorado
Regulauon No. 3, Part A, Section 1.B.9. Therefore, Clean Water Act requirements should
not be included in Tille V operating permits, and the Division does not need to verify that
the facility is complying with any allegedly applicable Clean Water Act requirements
prior to issuing a Title V operating permit.

The next step for this draift permit is to forward it to EPA for their 45-day review period. We appreciate
that you took the time to thoroughly review this draft. Please feel free to call me at (303) 692-3267 if
you have any further questions.

Sincerely,

re

MALY A&
i 7/

-~

[&

4 P -
B - - ot ~——

Jacqueline Joyce

Permit Engincer

Operating Permit Unit
Stationary Sources Program
Air Pollution Control Division

cc: Chad Campbelil, Xce] Energy
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

UNITED STATES OF AMERICA, )

)
Plaintiff, )
) CIVIL ACTION NO. 99-2524
v ) CIV-T-23F

)

)
TAMPA ELECTRIC COMPANY, )

)

Defendant. )
)

CONSENT DECREE

WHEREAS, Plaintiff, the United States of America ( Plaintiff or the United States ),
on behalf of the United States Environmental Protection Agency ( EPA ) filed a Complaint on
November 3, 1999, alleging that Defendant, Tampa Electric Company ( Tampa Electric )
commenced construction of major modifications of major emitting facilities in violation of the
Prevention of Significant Deterioration ( PSD ) requirements at Part C of the Clean Air Act
( Act ), 42 U.S.C. §§ 7470-7492;

WHEREAS, EPA issued a Notice of Violation with respect to such allegations to Tampa
Electric on November 3, 1999 (the NOV );

WHEREAS, the parties recognize, and the Court by entering this Consent Decree finds,
that this Consent Decree has been negotiated in good faith and at arm s length; that the parties

have voluntarily agreed to this Consent Decree; that implementation of this Consent Decree will



avoid prolonged and complicated litigation between the parties; and that this Consent Decree is
fair, reasonable, consistent with the goals of the Act, and in the public interest;

WHEREAS, the United States alleges that the Complaint states a claim upon which relief
can be granted against Tampa Electric under Sections 113 and 167 of the Act, 42 U.S.C. §§
7413 and 7477, and 28 U.S.C. § 1355;

WHEREAS, Tampa Electric has not answered or otherwise responded to the Complaint
in light of the settlement memorialized in this Consent Decree;

WHEREAS, Tampa Electric has denied and continues to deny the violations alleged in
the NOV and the Complaint; maintains that it has been and remains in compliance with the
Clean Air Act and is not liable for civil penalties or injunctive relief; and states that it is agreeing
to the obligations imposed by this Consent Decree solely to avoid the costs and uncertainties of
litigation and to improve the environment in and around the Tampa Bay area of Florida;

WHEREAS, Tampa Electric is the first electric utility of those against which the United
States brought enforcement actions in November, 1999, to come forward and invest time and
effort sufficient to develop a settlement with the United States;

WHEREAS, Tampa Electric s decision to Re-Power some of its: coal-fired electric
generating Units with natural gas will significantly reduce emissions of both regulated and
unregulated pollutants below levels that would have been achieved merely by installing
appropriate pollution control technologies on Tampa Electric s existing coal-fired electric
generating Units;

WHEREAS, prior to the filing of the Complaint or issuance of the Notice of Violation in
this matter, Tampa Electric already had placed in service or installed both scrubbers and

R



electrostatic precipitators that serve all existing coal-fired electric generating Units at the
company s Big Bend electric generating plant;

WHEREAS, the United States recognizes that a BACT Analysis conducted under
existing procedures most likely would not find it cost effective to replace Tampa Electric s
existing control equipment at Big Bend for particulate matter, in light of the design and
performance of that equipment;

WHEREAS, Tampa Electric and the United States have crafted this Consent Decree to
take into account physical and operational constraints resulting from the unique, Riley Stoker
wet bottom, turbo-fired boiler technology now in operation at Big Bend, which could limit the
efficiency of nitrogen oxides emissions controls installed for those boilers;

WHEREAS, Tampa Electric regularly combusts coal with a sulphur content of five or six
pounds per mmBTU heat input;

WHEREAS, Tampa Electric is a mid-sized electric utility and is smaller on a financial
basis than some of the other electric utilities against which the United States brought similar
enforcement actions in November 1999;

WHEREAS, Tampa Electric owns and operates fewer coal-fired electric generating
plaﬁts than some of the other electric utilities against which the United States brought similar
enforcement actions in November 1999;

WHEREAS, the two Tampa Electric plants addressed by this enforcement action
constitute over ninety percent of the entire base load generating capacity of Tampa Electric;

WHEREAS, the United States and Tampa Electric have agreed that settlement of this
action is in the best interest of the parties and in the public interest, and that entry of this Consent
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Decree without further litigation is the most appropriate means of resolving this matter; and
WHEREAS, the United States and Tampa Electric have consented to entry of this
Consent Decree without trial of any issue;
NOW, THEREFORE, without any admission of fact or law, and without any admission
of the violations alleged in the Complaint or NOV, it is hereby ORDERED AND DECREED as

follows:

I. JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter herein and over the parties consenting
hereto pursuant to 28 U.S.C. § 1345 and pursuant to Sections 113 and 167 of the Act, 42
U.S.C. §§ 7413 and 7477. Venue is proper under Section 113(b) of the Act, 42 U.S.C.

§ 7413(b), and under 28 U.S.C. § 1391(b) and (c). Solely for the purposes of this
Consent Decree and the underlying Complaint, Tampa Electric waives all objections and
defenses that it may have to the claims set forth in the Complaint, the jurisdiction of ﬂlé
Court or to venue in this District. Tampa Electric shall not challenge the terms of this
Consent Decree or this Court s jurisdiction to enter and enforce this Consent Decree.
Except as expressly provided for herein, this Consent Decree shall not create any rights
in any party other than the United States and Tampa Electric. Tampa Electric consents to

entry of this Consent Decree without further notice.

I1. APPLICABILITY

2. The provisions of this Consent Decree shall apply to and be binding upon the United
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States and upon Tampa Electric, its successors and assigns, and Tampa Electric s
officers, employees and agents solely in their capacities as such If Tampa Electric
proposes to sell or transfer any of its real property or operations subject to this Consent
Decree, it shall advise the purchaser or transferee in writing of the existence of this
Consent Decree, and shall send a copy of such written notification by certified mail,
return receipt requested, to EPA sixty (60) days before such sale or transfer. Tampa
Electric shall not berelieved of its responsibility to comply with all requirements of this
Consent Decree unless the purchaser or transferee assumeé responsibility for full
performance of Tampa Electric s responsibilities under this Consent Decree, including
liabilities for nonperformance. Tampa Electric shall not purchase or otherwise acquire
capacity and/or energy from a third party in lieu of obtaining it from Gannon or Big
Bend unless the seller or provider agrees that the facilities providing such capacity
and/or energy will meet the emission control requirements set forth in this Consent
Decree or equivalent requirements approved in advance by the United States.

Tampa Electric shall provide a copy of this Consent Decree to all vendors, suppliers,
consultants, contractors, agents, and any other company or other organization performing
any of the work described in Sections IV or VII of this Consent Decree.
Notwithstanding any retention of contractors, subcontractors or agents to perform any
work required under this Consent Decree, Tampa Electric shall be responsible for
ensuring that all work is performed in accordance with the requirements of this Consent
Decree. In any action to enforce this Consent Decree, Tampa Electric shall not assert as
a defense the failure of its employees, servants, agents, or contractors to take actions
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necessary to comply with this Consent Decree, unless Tampa Electric establishes that

such failure resulted from a Force Majeure event as defined in this Consent Decree.

III. DEFINITIONS

Alternative Coal shall mean coal with a sulphur content of no more than 2.2
Ib/mmBTU, on an as determuned basis.

BACT Analysis shall mean the technical study, analysis, review, and selection of
recommendations typically performed in connection with an application for a PSD
permit. Except as otherwise provided in this Consent Decree, such study, analysis,
review, and selection of recommendations shall be carried out in conformance with
applicable federal and state regulations and guidance describing the process and analysis
for determining Best Available Control Technology (BACT).

Big Bend shall mean the electric generating plant, presently coal-fired, owned and
operated by Tampa Electric and located in Hillsborough County, Florida, which
presently includes four steam generating boilers and associated and ancillary systems and
equipment, known as Big Bend Units 1, 2, 3, and 4.

Consent Decree shall mean this Consent Decree and the Appendix thereto.

Emission Rate shall mean the average number of pounds of pollutant emitted per
million BTU of heat input ( 1b/mmBTU ) or the average concentration of a pollutant in
parts per million by volume ( ppm ), as dictated by the unit of measure specified for the
rate in quesﬁon, where:

A. in the case of a coal-fired, steam electric generating unit, such rates shall be
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9,

10.

calculated as a 30 day rolling average. A 30 day rolling average for an Emission
Rate expressed as 1b/mmBTU shall be determined by calculating the emussion rate
for a given operating day, and then arithmetically averaging the emission rates for
the previous 29 operating days with that date. A new 30 day rolling average shall
be calculated for each new operating day;

n the case of a gas-fired, electric generating unit, such rares shall be calculated as
a 24-hour rolling average, excluding periods of start up, shutdown, and
malfunction as provided by applicable Florida regulations at the time the
Ermuission Rate is calculated. A rolliog average for Emission Rates expressed as
ppm shall be determined on a given day by summing hourly emission rates for the
immediatcly preceding 24-hour period and dividing by 24:

the reference methods for determining Emission Rates for SO, and NO, shall be
those specified in 40 C.F.R. Part 75, Appendix F, The reference methods for
determining Emission Rates for PM shall be those specified in 40 C.F.R. Pan 60,
Appendix A, Method 5, Method 5B, or Method 17; and

nothing in this Consent Decree is intended to nor shall alter applicable law
concerning the use of data, for any purpose undey the Clean Air Act, generated by

methods other than the reference methods specified herein.

EPA shall mean the United States Environmental Protection Agency.
Gannon shall mean the electric generating plant, presently coal-fired, owned and
operated by Tampa Electric, located in Hillsborough County, Florida, which presently

includes six steam generating boilers and associated and ancillary systems and

7.



14.

15.

16.

equipment, known as Gannon Units 1, 2, 3, 4, 5, and 6. Tampa Electric intends to
rename Gannon Bayside Power Station upon completion of the Re-Powering required
under this Consent Decree.

lb/mmBTU shall mean pounds per million British Thermal Units of heat input.

NOx shall mean oxides of nitrogen.

NOV shall mean the Notice of Violation issued by EPA to Tampa Electric dated
November 3, 1999.

PM shall mean total particulate matter, and the reference method for measuring PM
shall be that specified in the definition of Emission Rate in this Consent Decree.

ppm shall mean parts per million by dry volume, corrected to 15% O,.

Project Dollars shall mean Tampa Electric s expenditures and payments incurred or
made in carrying out the dollar-limited projects identified in Paragraph 35 of Section I'V
of this Consent Decree (Early Reductions of NO, from Big Bend Units 1 through 3) and
in Section VII of this Consent Decree (NO, Reduction Projects and Mitigation Projects), »
to the extent that such expenditures or payments both: (A) comply with the Project
Dollar and other requirements set by this Consent Decree for such expenditures and
payments iﬁ Section VII and in Paragraph 35 of Section IV of this Consent Decree, and
(B) constitute either Tampa Electric s properly documented external costs for
contractors, vendors, as well as equipment, or its internal costs consisting of employee
time, travel, and other out-of-pocket expenses specifically attributable to these particular

projects.




17.

18.

19.

20.

21.

22.

23.

PSD shall mean Prevention of Significant Deterioration within the meaning of Part C
of the Clean Air Act, 42 U.S.C. §§ 7470, et seq.

Re-Power shall mean the removal or permanent disabling of devices, systems,
equipment, and ancillary or supporting systems at a Gannon or Big Bend Unit such that
the Unit cannot be fired with coal, and the installation of all devices, systems, equipment,
and ancillary or supporting systems needed to fire such Unit with natural gas under the
limits set in this Consent Decree (or with No. 2 fuel oil, as a back up fuel only, and
under the limits specified by this Consent Decree) plus installation of the control
technology and compliance with the Emission Rates called for under this Consent
Decree. |

Reserve / Standby shall mean those devices, systems, equipment, and ancillary or
supporting systems that: (1) are not used as part of the Units that must be Re-Powered
under Paragraph 26, (2) are not in operation subsequent to the Re-Powering required
under Paragraph 26, (3) are maintained and held by Tampa Electric for system reliability
purposes, and (4) may be restarted only by Re-Powering.

SCR  shall mean Selective Catalytic Reduction.

Shutdown shall mean the permanent disabling of a coal-fired boiler such that it cannot
burn any fuel nor produce any steam for electricity production, other than through Re-
Powering.

S 0," shall mean sulphur dioxide.
Title V Permit shall mean the permit required under Subchapter V of the Clean Air

Act, 42 U.S.C. § 7661, et seq.



24.

25.

Total Baseline Emissions shall mean calendar year 1998 emissions of NO,, SO,, and
PM comprised of the following amounts for each pollutant:

A. for Gannon: 30,763 tons ofNOx" 64,620 tons of SO,, and 1,914 tons of PM; and

B. for Big Bend: 36,077 tons of NO, , 107,334 tons of SO,, and 3,002 tons of PM.
Unit shall mean for the purpose of this Consent Decree a generator, the steam turbine
that drives the generator, the boiler that produces the steam for the steam turbine, the
equipment necessary to operate the generator, turbine and boiler, and all ancillary
equipment, including pollution vcontrol equipment or systems necessary for the
production of electricity. An electric generating plant mav be comprised of one or more

Units.

IV. EMISSIONS REDUCTIONS AND CONTROLS GANNON AND BIG BEND

A. GANNON

Consent Decree-Required Re-Powering of Gannon. Tampa Electric shall Re-Power

Units at Gannon with a coal -fired generating capacity of no less than 550 MW

( Megawatt ), as follows.

A. On or before May 1, 2003, Tampa Electric shall Re-Power Units with a coal-fired
generating capacity of no less than 200 MW On or before December 31, 2004,
Tampa Electric shall Re-Power additional Units with a coal-fired generéﬁng
capacity equal to or greater than the difference between 550 MW of coal-fired
generating capacity and the MW value of coal-fired generating capacity that
Tampa Electric Re-Powered in complying with the first sentence of this
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Subparagraph A.

All Re-Powering required by this Paragraph shall include installation and
operation of SCR, other pollution control technology approved in advance and in
writing by EPA, or any innovative technology demonstration project approved
pursuant to Paragraph, 52.C to control Unit emissions. Each Re-Powered Unit
shall, in conformance with the definition of Re-Power, use natural gas as its
primary fuel and shall meet an Emission Rate for NO, of no greater than 3.5 ppm.
A Unit Re-Powered under this or any other provision of this Consent Decree may
be fired with No. 2 fuel oil if and only if: (1) the Unit cannot be fired with natural
gas; (2) the Unit has not yet been fired with No. 2 fuel oil as a back up fuel for
more than 875 full load equivalent hours in the calendar year in which Tampa
Electric wishes to fire the Unit with such oil; (3) the oil to be used in ﬁring the
Unit has a sulphur content of less than 0.05 percent (by weight); (4) Tampa
Electric uses all emission control equipment for that Unit when it is fired with
such oil to the maximum extent possible; and (5) Tampa Electric complies with
all applicable permit conditions, including emission rates for firing with No. 2
fuel oil, as set forth in applicable preconstruction and operating permits.

Tampa Electric shall timely apply for a preconstruction permit under Rule 62-
212, F.A.C., prior to commencing such Re-Powering. In applying for such
permit Tampa Electric shall seek, as part of the permit, provisions requiring
installation of SCR or other EPA-approved control technology and a NO,
Emission Rate no greater than 3.5 ppm.

-11-



27.

28.

Schedule for Shutdown of Units. Tampa Electric shall Shutdown and cease any and all

operation of all six (6) Gannon coal-fired boilers with a combined coal-fired capacity of
not less than 1194 MW on or before December 31, 2004. Notwithstanding the
requirements of this Paragraph, Tampa Electric may retain any Unit Shutdown pursuant
to this Paragraph on Reserve / Standby, unless such Unit is to be, or has been, Re-
Powered under Paragraph 26, above. If Tampa Electric later decides to restart any
Shutdown Unit retained on Reserve / Standby, then prior to suchre-start, Tampa Electric
shall timely apply for a PSD permit for the Unit(s) to be Re-Powered, and Tampa
Electric shall abide by the permit issued as a result of that application, including
installation of BACT and its corresponding Emission Rate, as determined at the time of
the restart. Tampa Electric shall operate the Re-Powered Unit to meet the NO, Emission
Rate established in the PSD Permit or an Emission Rate for NO, of 3.5 ppm, whichever
is more stringent. Tampa Electric shall provide a copy of any permit application(s),
proposed permit(s), and permit(s) to the United States as specified in Paragraph 82
(Notice). For any Unit Shutdown and placed on Reserve / Standby under this
Paragraph, and notwithstanding the definition of Re-Power in this Consent Decree,
Tampa Electric also may elect to fuel such a Unit with a gaseous fuel other than or in
addition to natural gas, if and only if Tampa Electric: applies for and secures a PSD
permit before using such fuel in any such Unit, complies with all requirements issued in
such a permit, and complies with all other requirements of this Consent Decree
applicable to Re-Powering.

Permanent Bar on Combustion of Coal. Commencing on January 1, 2005, Tampa
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29.

Electric shall not combust coal in the operation of any Unit at Gannon.

B. BIG BEND

Initial Reduction and Control of SO, Emissions from Big Bend Units 1 and 2 .

Comméncing upon the later of the date of entry of this Consent Decree or September 1,
2000, and except as provided in this Paragraph, Tampa Electric shall operate the existing
scrubber that treats emissions of SO, from Big Bend Units 1 and 2 at all times that either
Unit 1 or 2 is in operation. Tampa Electric shall operate the scrubber so that at least 95%
of all the SO, contained in the flue gas entering the scrubber is removed.
Notwithstanding the requirement to operate the scrubber at all times Unit 1 or 2 is
operating, the following operating conditions shall apply:
A. Tampa Electric may operate Units 1 and/or 2 during outages of the scrubber
serving Units 1 and 2, but only so long as Tampa Electric:

(1) in calendar year 2000, does not operate Unit 1 and/or 2, or any
combination of the two of them, on more ‘t_han sixty (60) calendar days, or
any part thereof (providing that when both Units 1 and 2 operate on the
same calendar day, such operation shall count as two days of the sixty
(60) day limit), and in calendar years 2001 - 2009, does not operate Unit 1
and/or 2, or any combination of the two of them, on more than forty-five
(45) calendar days, or any part thereof, in any calendar year (providing
that when both Units 1 and 2 operate on the same calendar day, such

operation shall count as two days of the forty-five (45) day limit) ; or
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(2) must operate Unit 1 and/or 2 in any calendar year from 2000 through
2009 either to avoid interruption of electric service to its customers-under
interruptible service tariffs, or to respond to a system-wide or state-wide
emergency as declared by the Governor of Florida under Section 366.055,
F.S. (requiring availability of reserves), or under Section 377.703, F.S.
(energy policy contingency plan), or under Section 252.36, F.S.
(Emergency management powers of the Governor), in which Tampa
Electric must generate power from Unit 1 and/or 2 to meet such
emergency.

Whenever Tampa Electric operates Units 1 and/or 2 without all emissions from

such Unit(s) being treated by the scrubber, Tampa Electric shall: (1) combust

only Alternative Coal at the Unit(s) operating during the outage (except fo-r coal
already bunkered in the hopper(s) for Units 1 or 2 at the time the outage
commences); (2) use all existing electric generating capacity at Big Bend and

Gannon that is served by fully operational pollution control equipment before

operating Big Bend Units] and/or 2; and (3) continue to control SO, emissions

from Big Bend Units 1 and/or 2 as required by Paragraph 31 (Optimizing

Availability of Scrubbers Serving Big Bend Units 1, 2, and 3).

In calendar years 2010 through 2012, Tampa Electric may operate Units 1 and/or

2 during outages of the scrubber serving Units 1 and 2, but only so long as Tampa

Electric complies with the requirements of Subparagraphs A and B, above, and

uses only coal with a sulphur content of 1.2 Ib/mmBTU, or less, in place of
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30.

Alternative Coal.

D. If Tampa Electric Re-Powers Big Bend Unit 1 or 2, or replaces the scrubber or
provides additional scrubbing capacity to comply with Paragraph 40, then upon
such compliance the provisions of Subparagraphs 29.A, 29.B, and 29.C shall not
apply to the affected Unit.

Initial Reduction and Control of SO, Emissions from Big Bend Unit 3. Commencing

upon entry of the Consent Decree, and except as provided in this Paragraph, Tampa
Electr'ic shall operate the existing scrubber that treats emissions of SO, from Big Bend
Units 3 and 4 at all times that Unit 3 is in operation. When Big Bend Units 3 and 4 are
both operating, Tampa Electric shall operate the scrubber so that at least 93% of all the
SO, contained in the flue gas entering the scrubber is removed. When Big Bend Unit 3
alone is operating, until May 1, 2002, Tampa Electric shall operate the scrubber so that at
least 93% of all SO, contained in the flue gas entering the scrubber is removed or the
Emission Rate for SO, for Unit 3 does not exceed 0.35 Ib/mmBTU. When Unit 3 alone
1s operating, from May 1, 2002 until January 1, 2010, Tampa Electric shall operate the
scrubber so that at least 95% of the SO, contained in the flue gas entering the scrubber is
removed or the Emission Rate for SO, does not exceed 0.30 Ib/mmBTU.
Notwithstanding the requirement to operate the scrubber at all times Unit 3 is operating,
and providing Tampa Electric is otherwise in compliance with this Consent Decree, the
following operating conditions shall apply:

A. In any calendar year from 2000 through 2009, Tampa Electric may operate Unit 3

in the case of outages of the scrubber serving Unit 3, but only so long as Tampa
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Electric:
(1 does not operate Unit 3 during outages on more than thirty (30) calendar
days, or any part thereof, in any calendar year; or
2) must operate Unit 3 either: to avoid interruption of electric service to its
customers under interruptible service tariffs, or to respond to a system-
wide or state-wide emergency as declared by the Governor of Florida
under Section 366.055, F.S. (requiring availability of reserves), or under
Section 377.703, F.S. (energy policy contingency plan), or under Section
252.36, F.S. (Emergency management powers of the Governor), in which
Tampa Electric must generate power from Unit 3 to meet such emergency.
Whenever Tampa Electric operates Unit 3 without treating all emissions from
that Unit with the scrubber, Tampa Electric shall: (1) combust only Alternative
Coal at Unit 3 during the outage (except for coal already bunkered in the
hopper(s) for Unit 3 at the time the outage commences); (2) use all existing
electric generating capacity at Big Bend and Gannon that is served by fully
operational pollution control equipment before operating Big Bend Unit 3; and
(3) continue to control SO, emissions from Big Bend Unit 3 as required by
Paragraph 31 (Optimizing Availability of Scrubbers Serving Big Bend Units‘, 1,
2, and 3).
If Tampa Electric Re-Powers Big Bend Unit 3, or replaces the scrubber or
provides additional scrubbing capacity to comply with Paragraph 40, then upon

compliance with Paragraph 40 the provisions of Subparagraphs 30.A and 30.B
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31.

D.

shall not apply to Umit 3.
Nothing in tius Consent Decree shall aher requirements ot the New Source
Performance Standards (NSPS), 40 C.F.R. Part 60 Subpart Da, that apply to

operation of the scrubber serving Unit 4.

Optimizing Availability of Scrubbers Serving Bie Bend Units 1, 2, and 3. Tampa

Electric shall maxmmize the availability of the scrubbers to treat the emissions of Big

Bend Units 1, 2, and 3, as [ollows:

A,

As soon as possible after entry of this Consent Decree, Tampa Electric shall
submit to EPA for review and approval a plan addressing all operation and
maintenance changes to be made that would maximize the availability of the
existing scrubbers treating emissions of SO, from Big Bend Units | and 2, and
from Unit 3. lo order to improve operations and maintenance practices as soon as
possible, Tampa Electric may submit the plan in two phascs.

(1) Each phase of the plan proposed by Tampa Electric shall include a schedule
pursuant to which Tampa Electric will implement measures relaung to operation
and maintenance of the scrubbers called for by that phase of the plan, within sixty
days of'its approval by EPA. Tampa Electric shall implement each phase of the
plan as approved by EPA. Such plan may be modified from time to time with
prior written approval of EPA.

(2) The proposed plan shall mclude operation and maintepance activites that will
minimize instances during which SO, emissions are not scrubbed, mcluding but

not imited to improvements in the flexibility of scheduling maintenance on the
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scrubbers, increases in the stock of spare parts kept on hand to repair the
scrubbers, a commitment to use of overtime labor to perform work necessary to
minimize periods when the scrubbers are not functioning, and use of all existing
capacity at Big Bend and Gannon Units that are served by available, operational
pollution control equipment to minimize pollutant emissions while meeting power
needs.

(3) If Tampa Electric elects to submit the plan to EPA in two phases, the first
phase to be submitted shall address, at a minimum, use of overtime hours to
accomplish repairs and maintenance of the scrubber and increasing the stock of
scrubber spare parts that Tampa Electric shall keep at Big Bend to speed future
maintenance and repairs. If Tampa Electric elects to submit the plan in two
phases, EPA shall complete review of the first phase within fifteen business days
of receipt. For the second phase of the plan or submission of the plan in its
entirety, EPA shall complete review of such plan or phase thereof within 60 days
of receipt. Within sixty days after EPA s approval of the plan or any phase of the
plan, Tampa Electric shall complete implementation of that plan or phase and

continue operation under it subject only to the terms of this Consent Decree.

32. PM Emission Minimization and Monitoring at Big Bend.

A.

Within twelve months after entry of this Consent Decree, Tampa Electric shall
complete an optimization study which shall recommend the best operational
practices to minimize emissions from each Electrostatic Precipitator (ESP) and

shall deliver the completed study to EPA for review and approval. Tampa
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Electric shall implement these recommendations within sixty days after EPA has
approved them and shall operate each ESP in conformance with the study and its
recommendations until otherwise specified under this Consent Decree.

Within twelve months after entry of this Consent Decree, Tampa Electric shall
complete a BACT Analysis for upgrading each existing ESP now located at Big
Bend and shall deliver the Analysis to EPA for review and approval.
Notwithstanding the definition of BACT Analysis in this Consent Decree, Tampa
Electric need not consider in this BACT Analysis the replacement of any existing
ESP with a new ESP, scrubber, or baghouse, or the installation of a supplemental
pollution control device of similar cost to a replacement ESP, scrubber, or
baghouse. Tampa Electric shall simultaneously deliver to EPA all documents that
support the BACT Analysis or that were considered in preparing the Analysis.
Tampa Electric shall retain a qualified contractor to assist in the performance and
completion of the BACT Analysis. On or before May 1, 2004, after EPA
approval of the recommendation(s) made by the BACT Analysis, Tampa Electric
shall complete installation of all equipment called for in the recommendation(s)
of the Analysis and thereafter shall operate each ESP in conformance with the
recommendation(s), including compliance with the Emission Rate(s) specified by
the recommendation(s).

Within six months after Tampa Electric completes installation of the equipment
called for by the BACT Analysis, as approved by EPA, Tampa Electric shall

revise the previous optimization study and shall recommend the best operational
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practices to minimize emissions from each ESP, taking into account the
recommendations from the BACT Analysis required by this Paragraph, and shall
deliver the completed study to EPA for review and approval. Commencing no
later than 180 days after EPA approves the study and its recommendation(s),
Tampa Flectric shall operate each ESP in conformance with the study s
recommendation.

Tampa Electric shall include the recommended operational practices for each ESP
and the recommendations from the BACT Analysis in Tampa Electric s Title V
Permit application and all other relevant applications for operating or construction
permits.

Installation and Operation of a PM Monitor. On or before March 1, 2002,

Defendant shall install, calibrate, and commence continuous operation of a
continuous particulate matter emissions monitor (PM CEM) in the duct at Big
Bend that services Unit 4. Data from the PM CEM shall be used by Tampa
Electric, at a minimum, to monitor progress in reducing PM emissions.
Continuous operation of the PM CEM shall mean operation at all times that
Unit 4 operates, except for periods of malfunction of the PM CEM or routine
maintenance performed on the PM CEM. If after Tampa Electric operates this
PM CEM for at least two years, and if the parties then agree that it is infeasible to
sustain continuous operation of the PM CEM, Tampa Electric shall submit an
alternative PM monitoring plan for review and approval by EPA. The plan shall

include an explanation of the basis for stopping operation of the PM CEM and a
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proposal for an alternative monitoring protocol. Until EPA approves such plan,
Tampa Electric shall continue to operate the PM CEM.

Installation and Operation of Second PM Monitor. If Tampa Electric advises
EPA, pursuant to Paragraph 36, that it has elected to continue to combust coal at
Big Bend Units 1, 2, or 3, and Tampa Electric has not ceased operating the first
PM CEM as described in Subparagraph F, above, then Tampa Electric shall
install, calibrate, and commence continuous operation of a PM CEM on a second
duct at Big Bend on or before May 1, 2007. The requirement to operate a PM
CEM under any provision of this Paragraph shall terminate if and when the Unit
monitored by the PM CEM is Re-Powered.

Testing and Reporting Requirement. Prior to installation of the PM CEM on each

duct, Tampa Electric shall conduct a stack test on each stack at Big Bend on at
least an annual basis and report its results to EPA as part of the quarterly report
under Section V. The stack test requirement in this Subparagraph may be
satisfied by Tampa Electric s annual stack tests conducted as required by its
permit from the State of Florida. Following installation of each PM CEM,
Defendant shall include in its quarterly reports to EPA pursuant to Section V all
data recorded by the PM CEM, in electronic format, if available.

Nothing in this Consent Decree is intended to nor shall alter applicable law
concerning the use of data, for any purpose under the Clean Air Act, generated by

the PM CEMs.

Election for Big Bend Unit 4: Shutdown. Re-Power. or Continued Combustion of Coal.
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34.

Tampa Electric shall advise EPA in writing, on or before May 1, 2005, whether Big
Bend Unit 4 will be Shutdown, will be Re-Powered, or will continue to be fired by coal.

Reduction of NO, at Big Bend Unit 4 after 2005 Election. Based on Tampa Electric s

election in Paragraph 33, Tampa Electric shall take one of the following actions:

A. If Tampa Electric elects to continue firing Unit 4 with coal, on or before June 1,
2007, Tampa Electric shall install and commence éperation of SCR, or other
technology if approved in writing by EPA in advance, sufficient to limit the coal-
fired Emission Rate of NO, from Unit 4 to no more than 0.10 1b/mmBTU.
Thereafter, Tampa Electric shall continue operation of SCR or other EPA
approved control technology, and Tampa Electric shall continue to meet an
Emission Rate for NO, from Unit 4 no greater than 0.10 lb/mmBTU; or

B. If Tampa Electric elects to Re-Power Unit 4, Tampa Electric shall not combust
coal at Unit 4 on or after June 1, 2007. Tampa Electric shall timely apply for a
preconstruction permit under Rule 62-212, F.A.C., prior to commencing
construction of the Re-Powering of Unit4. In applying for such permit, Tampa
Electric shall seek, as part of the permit, provisions requiring installation of SCR
or other EPA approved control technology and a NO, Emission Rate no greater
than 3.5 ppm. Tampa Electric shall operate the Re-Powered Unit 4 to meet an
Emission Rate for NO, of no greater than 3.5 ppm or the rate established in the
preconstruction permit, whichever is more stringent; or

C. If Tampa Electric elects to Shutdown Big Bend Unit 4, Tampa Electric shall
complete Shutdown of Big Bend Unit 4 on or before June 1, 2007.
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Notwithstanding the requirements of this Subparagraph, Tampa Electric may
retain this Unit, after it is Shutdown pursuant to this Subparagraph, on Reserve /
Standby. If Tampa Electric later decides to restart Unit 4 then, prior to such
restart, Tampa Electric shall timely apply for a PSD permit, and Tampa Electric
shall abide by the permit issued as a result of that application, including
installation of BACT and its corresponding Emission Rate, as determined at the
time of the restart. Tampa Electric shall operate the Re-Powered Unit 4 to meet
an Emission Rate for NO, of no greater than 3.5 ppm or the Emission Rate
established in the PSD permit, whichever is more stringent. Tampa Electric shall
provide a copy of any permit application(s), proposed permit(s), and permit(s) to
the United States as specified in Paragraph 82 (Notice). Upon Shutdown of a
Unit under this Subparagraph, Tampa Electric may never again use coal to fire
that Unit.

D. Notwithstanding the provisions of Subparagraphs B and C above or the definition
of Re-Power in this Consent Decree, Tampa Electric may also elect to fuel Big
Bend Unit 4 with a gaseous fuel other than or in addition to natural gas, if and
only if Tampa Electric applies for and secures a PSD permit before using such
fuel in this Unit, complies with all requirements issued in such a permit, and
complies with all requirements of this Consent Decree applicable to Re-Powering.

5. Early Reductions of NO. from Big Bend Units ] through 3: On or before December 3 1,

2001, Tampa Electric shall submit to EPA for review and comment a plan to reduce NO,

emissions from Big Bend Units 1, 2 and 3, through the expenditure of up to $3 million
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Project Dollars on combustion optimization using commercially available methods,
techniques, systems, or equipment, or combinations thereof. Subject only to the financial
limit stated in the previous sentence, for Units 1 and 2 the goal of the combustion
optimization shall be to reduce the NO, Emission Rate by at least 30% when compared
against the NO, Emissions Rate for these Units during calendar year 1998, which the
United States and Tampa Electric agree bwas 0.86 Io/mmBTU. For Unit 3 the goal of the
combustion optimization shall be to reduce the NO, Emissions Rate by at least 15%
when compared against the NO, Emission Rate for this Unit during calendar year 1998,
which the United States and Tampa Electric agree was 0.57 lb/mmBTU. If the financial
limit in this Paragraph precludes designing and installing combustion controls that will
meet the percentage reduction goals for the NO, Emission Rates specified in this
Paragraph for all three Units, then Tampa Electric s plan shall first maximize the
Emission Rate reductions at Units 1 and 2 and then at Unit 3. Unless the United States
has sought dispute resolution on Tampa Electric s plan on or before May 30, 2002,
Tampa Electric shall implement all aspects of its plan at Big Bend Units 1, 2, and 3 on
or before December 31, 2002. On or before April 1, 2003, Tampa Electric shall submit
to EPA a report that documents the date(s) of complete implementation of the plan, the
results obtained from implementing the plan, including the emission reductions or
benefits achieved, and the Project Dollars expended by Tampa Electric in implementing
the plan.

Election for Big Bend Units 1 through 3: Shutdown, Re-Power, or Continued

Combustion of Coal. Tampa Electric shall advise EPA in writing, on or before May 1,
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2007, whether Big Bend Units |, 2, or 3, or any combination of them, will be Shutdown,
will be Re-Powered, or will continue to be fired by coal.

Further NO. Reduction Requirements if Big Bend Units 1. 2. and/or 3 Remain Coal-

fired. If Tampa Electric advises EPA 1n writing, pursuant to Paragraph 36, above, that

Tampa Electric will contibue to combust coal at Units 1, 2, and/or 3, then:

A. Subject only to Subparagraphs B and D, Tampa Electric shall timely solicit
contract proposals to acquire, install, and operate SCR, or other technology if
approved 1n writing by EPA in advance, sufficient to limit the Emission Rate of
NO, to no more than 0.10 Ib/mmBTU at each Unit that will combust coal.
Tampa Electric shall install and operate such equipment on all Units that will
continue to combust coal and shall achieve an Emission Rate of NO, on each
such Unit no less stringent than 0.10 Ib/omBTU.

B. Notwithstanding Subparagraph A, Tampa Eleciric shall not be required to instal)
SCR 1o limit the Emission Rate of NO, at Units 1, 2 and/or 3100.10 1b/mmBTU
if the inslallation cost ceiling contained in this Paragraph will be exceeded by
such installation. If Tampa Electric decides to continue burning coal at Units 1, 2
and 3, the nstallation cost ceiling for SCR at Units 1, 2, and 3 shall be three umes
the cost of installing SCR at Big Bend Unit 4 plus forty-five (45%) percent of the
cost of installing SCR at Big Bend 4. If Tampa Electric decides to continue
burning coal at only two Units at Big Bend, the installation cost ceiling for SCR
at those two Units shall be two times the cost of installing SCR at Big Bend 4

plus forty-five (45) percent of the cost of installing SCR at Big Bend Unit 4, If
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Tampa Electric decides to continue burning coal at only one Unit at Big Bend, the
installation cost ceiling for SCR at that Unit shall be the cost of installing SCR at
Big Bend 4 plus forty five (45) percent.

If, based on the contract proposals obtained under Subparagraph A, Tampa
Electric determines that the projected cost of proposed control equipment
satisfying a 0.10 Ib/mmBTU Emission Rate will not exceed the installation cost
ceiling, Tampa Electric shall install and operate such equipment on all Units that
will continue to combust coal and shall achieve a NO, Emission Rate on each
Unit no less stringent than 0.10 Ib/mmBTU. If, based on the contract proposals,
Tampa Electric determines that the projected cost will exceed the installation cost
ceiling, Tampa Electric shall so advise EPA and shall provide EPA with the basis
for Tampa Electric s determination, including all documentation sufficient to
replicate and evaluate Tampa Electric s cost projections.

Unless EPA contests Tampa Electric s determination that the installation cost
ceiling will be exceeded by installing control equipment to reduce NO, emissions
t0 0.10 Io/mmBTU or less, Tampa Electric shall install, at each Unit that will
continue to combust coal, the NO, control technology designed to achieve the
lowest Emission Rate that can be attained withinthe installation cost ceiling.
Notwithstanding any provision of this Consent Decree, including the installation
cost ceiling, Tampa Electric shallinstall NO, control technology that is designed
to achieve an Emission Rate no less stringent than 0.15 lb/mmBTU. Each Unit

combusting coal and its NO, controls shall meet the Emission Rate for which they
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are designed.

E. Tampa Elecoic shall acqure. install, commence operaling enussion control
equipment, and meet the applicable Emission Rate for NO, at each of the Unitsto
remain coal-fired, as follows: (1) for the first of the Units to remain coal-fired, or
if only one Unit is o be coal-fired, on or before May 1, 2008; (2) for tbe second
Unit, if there is one, on or before May 1, 2009; (3) for the third Unit, if there is
one, on or before May 1, 2010.

Tampa Electric s NO, Reduction Requirements if Tainpa Electric Re-Powers Units 1, 2.

and/or 3. If, by May 1, 2007, Tampa Electric advises EPA that Tampa Electric has
elected to Re-Power one or more of Units 1, 2, and 3 at Big Bend, then Tampa Eleciric
shall complete all steps necessary to accompligh such Re-Powering in a time frame to
commence operation of the Re-Powered Unit(s) no later than May 1, 2010. Any Unil(s)
to be replaced by a Re-Powered Unit may continue to operate until the earlier of six
months after the date the Re-Powered Unit begins commercial operaton or Deceraber
31.2010. Tampa Electric shall timely apply for a precossuction permit under Rule 62-
212, F.A.C,, prior to commencing construction of any Re-Powered Unit at Big Bend. In
applying for such permit Tampa Electric shal) seek, as part of the permit, provisions
requinng installation of SCR or ather EPA approved control technology and a NO,
Emission Rate no greater than 3.5 ppm. Tampa Electric shall operate any Unit Re-
Powered under this Paragraph to meet an Emission Rate for NO, of no greater than 3.5
ppm or the rate established in the preconstruction permit, whichever is more stringent.
Notwithstanding the provisions of this Paragraph or the definition of Re-Power 1n this
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Consent Decree, Tampa Electric may also elect to fuel Units 1, 2, or 3 with a gaseous
fuel other than or in addition to natural gas, if and only if Tampa Electric applies for and
secures a PSD permit before using such fuel in any of these Units, complies with all
requirements issued in such a permit, and complies with all requirements of this Consent

Decree applicable to Re-Powering.

Requirements Applicable to Big Bend Units 1, 2, and/or 3 if Shutdown. If Tampa

Electric elects to Shutdown one or more of Units1, 2, and 3, Tampa Electric shall
complete Shutdown of the first such Unit on or before May 1, 2008; of the second Unit,
if applicable, on or before May 1, 2009, and of the third Unit, if applicable, on or before
May 1, 2010. Notwithstanding the requirements of this Paragraph, Tampa Electric may
retain any Unit Shutdown pursuant to this Paragraph on Reserve / Standby. If Tampa
Electric later decides to restart such Unit retained on Reserve / Standby by Re-Powering
it then, prior to such restart, Tampa Electric shall timely apply for a PSD permit for the
Unit(s) to be Re-Powered, and Tampa Electric shall abide by the permit issued as result
of that application, including installation of BACT and its corresponding Emission Rate
determined at the time of the restart. Tampa Electric shall operate each Unit Re-Powered
under this Paragraph to meet an Emission Rate for NO, of no greater than 3.5 ppm or the
Emission Rate established in the PSD permit, whichever is more stringent. Tampa
Electric shall provide a copy of any permit application(s), proposed permit(s), and
permit(s) to the United States as specified in Paragraph 82 (Notice). Upon Shutdown of

a Unit under this Paragraph, Tampa Electric may never again use coal to fire that Unit.

8-



40.

For any Unit Shutdown and placed on on Reserve / Standby under this Paragraph, and

notwithstanding the definition of Re-Power in this Consent Decree, Tampa Electric also

may elect to fuel such a Unit with a gaseous fuel other than or in addition to natural gas,

if and only if Tampa Electric: applies for and secures a PSD permit before using such

fuel in any of such Unit, complies with all requirements issued in such a permit, and

complies with all requirements of this Consent Decree applicable to Re-Powering.

Further SO, Reduction Requirements if Big Bend Units 1. 2. or 3 Remains Coal-fired.

If Tampa Electric elects under Paragraph 36 to continue combusting coal at Units 1, 2,

and/or 3, Tampa Electric shall meet the following requirements.

A.

Removal Efficiency or Emission Rate. Commencing on dates set forth in
Subparagraph C and continuing thereafter, Tampa Electric shall operate coal-fired
Units and the scrubbers that serve those Units so that emissions from the Units
shall meet at least one of the following limits:

(1) the scrubber shall remove at least 95% of the SO, in the flue gas that entered
the scrubber; or

(2) the Emission Rate for SO, from each Unit does not exceed 0.25 Ib/mmBTU.

Availability Criteria. Commencing on the deadlines set in this Paragraph and

continuing thereafter, Tampa Electric shall not allow emissions of SO, from Big
Bend Units 1, 2, or 3 without scrubbing the flue gas from those Units and using
other equipment designed to control SO, emissions. Notwithstanding the
preceding sentence, to the extent that the Clean Air Act New Source Performance

Standards identify circumstances during which Bend Unit 4 may operate without
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its scrubber, this Conéent Decree shall allow Big Bend Units1, 2, and/or 3 to
operate when those same circumstances are present at Big Bend Units 1, 2,
and/or 3.

C. Deadlines. Big Bend Unit 3 and the scrubber(s) serving it shall be subject to the
requirements of this Paragraph beginning January 1, 2010 and continuing
thereafter. Until January 1, 2010, Tampa Electric shall control S0, emissions
from Unit 3 as required by Paragraphs 30 and 31. Big Bend Units 1 and 2 and
the scrubber(s) serving them shall be subject to the requirements of this Paragraph
beginning January 1, 2013 and continuing thereafter. Until January 1, 2013,
Tampa Electric shall control S0, emissions from Units 1 and 2 as required by
Paragraphs 29 and 31.

D. Nothing in this Consent Decree shall alter requirements of NSPS, 40 C.F.R. Part

60 Subpart Da. that apply to operation of Unit 4 and the scrubber serving it.

C. BIG BEND AND GANNON -- PERMITS AND RESOLUTION OF CLAIMS

Timelv Application for Permits. Except as otherwise stated in this Consent Decree, in

any instance where otherwise applicable law or this Consent Decree requires Tampa
Electric to secure a permit to authorize constructing or operating any device under this
Consent Decree, Tampa Electric shall make such application in a timely manner. Such
applications shall be completed and submitted to the appropriate authorities to allow
sufficient time for all legally required processing and review of the permit request.

Failure to comply with this provision shall bar any use by Tampa Electric of the Force
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43.

Majeure provisions of this Consent Decree.

A.

Title V Permits.

On or before January 1, 2004, Tampa Electric shall apply for a Title V Permit(s),
or for an amendment to an existing Title V Permit(s), to include all performance,
operational, maintenance, and control technology requirements established by or
determined under this Consent Decree for Gannon, including but not limited to
Emission Rates, removal efficiencies, limits on fuel use (including those imposed
on Re-Powered or Shutdown Units), and operation and maintenance optimization
requirements.

On or before January 1, 2009, Tampa Electric shall apply for a Title V Permit(s),
or for an amendment to an existing Title V Permit(s), to include all performance,
operational, maintenance, and control technology requirements established by or
determined under this Consent Decree for Big Bend, including but not limited to
Emission Rates, removal efficiencies, limits on fuel use (including those imposed
on Re-Powered or Shutdown Units), and operation and maintenance optimization
requirements.

Except as this Consent Decree expressly requires otherwise, this Consent Decree
shall not be construed to require Tampa Electric to apply for or obtain a permit
pursuant to the Prevention of Significant Deterioration requirements of the Clean
Alir Act for any work performed by Tampa Electric within the scope of the

Resolution of Claims provisions of Paragraphs 43 and 44, below.

Resolution of Past Claims - This Consent Decree resolves all of Plaintiff s civil claims
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for liability arising from violations of either: (1) the Prevention of Significant

Deterioration or Non-Attainment provisions of Parts C and D of the Clean Air Act, 42

U.S.C. § 7401, et seq at Units at Big Bend or Gannon, or (2) 40 C.F.R. Section 60.14 at

Units at Big Bend or Gannon, that :

A. are alleged in the Complaint filed November 3, 1999, or in the NOV issued on
that date;

B. could have been alleged by the United States in the Complaint filed November 3,
1999, or in the NOV issued on that date; or

C. have arisen from Tampa Electric s actions that occurred between Noveniber 3,
1999 and the date on which this Consent Decree is entered by the Court.

Resoluticn of Future Claims - Covenant not to Sue . The United States covenants not to

sue Tampa Electric for civil claims arising from the Prevention of Significant
Deterioration or Non-Attainment provisions of Parts C and D of the Clean Air Act, 42
U.S.C. § 7401 et seq., at Big Bend or Gannon Units and that are based on failure to
obtain PSD or nonattainment New Source Review (NSR) permits for:
A. work that this Consent Decree expressly directs Tampa Electric to undertake; or
B. physical changes or changes in the method of operation of Big Bend or Gannon
Units notrequired by this Consent Decree, if and only if:
(H such change is commenced after Tampa Electric is implementing the plan,
or the first phase of the plan if applicable, approved by EPA under
Paragraph 31 (Optimizing Availability of Scrubbers),

2) such change is commenced, within the meaning of 40 C.F.R. Section
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52.21(b)(9), during the time this Consent Decree applies to the Unit at
which this change has been made ;

3) Tampa Electric is otherwise in compliance with this Consent Decree;

4) hourly Emission Rates of NO,, SO,, or PM at the changed Unit(s) do not
exceed their respective hourly Emission Rates prior to the change, as
measured by 40 C.F.R. § 60.14(h); and

(%) in any calendar year following the change, emissions of no pollutant
within the scope of Total Baseline Emissions exceed the emissions of that
pollutant in the Total Baseline Emissions.

Separate Limitation on Resolution of Claims. Notwithstanding the provisions of Section

XIII ( Termination ), the provisions of Paragraph 44 ( Resolution of Future Claims -
Covenant Not to Sue ) shall terminate at Gannon and Big Bend, as follows. On
December 31, 2006, the provisions of Paragraph 44 shall terminate and be of no further
effect as to physical changes or changes in the method of operation at Gannon. On
December 31, 2012, the provisions of Paragraph 44 shall terminate and be of no further
effect as to physical changes or changes in the method of operation at Big Bend. If
Tampa Electric Re-Powers any Unit at Big Bend under the terms provided by this
Consent Decree, then for each such Unit the provisions of Paragraph 44 shall terminate
two years after each such Unit is Re-Powered or on December 31, 2012, whichever is
earlier.

Exclusion of Certain Emission Allowances. For any and all actions taken by Tampa

Electric pursuant to the terms of this Consent Decree, including but not limited to
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upgrading of ESPs and scrubbers, installation of NO, controls, Re-Powering, and

Shutdown, Tampa Electric shall not use or sell any resulting NO, or SO, emission

allowances or credits in any emission trading or marketing program of any kind;

provided, however, that:

A.

SO, credits allocated to Tampa Electric by the Administrator of EPA under the
Act, due to the Re-Powering or Shutdown of Gannon, may be retained by Tampa
Electric during the year in which they are allocated, but only for Tampa Electric s
own use in meeting any acid rain requirement imposed under the Act. For any
such allowances not used by Tampa Electric for this purpose by June 30 of the
following calendar year, Tampa Electric shall not use, sell, trade, or otherwise
transfer these allowances for its benefit or the benefit of a third party unless such
a transfer would result in the retiring of such allowances without their ever being
used.

If Tampa Electric decides to Re-Power any Unit at Big Bend, then Tampa
Electric shall be entitled to retain for any purpose under law the difference
between the emission allowances that would have resulted from installing BACT-
level NO, and SO, controls at the existing coal-fired Unit and the emission
allowances that result from Re-Powering that Unit. Before Tampa Electric uses
any allowances within the scope of this Subparagraph, Tampa Electric shall
submit the calculation of the net emission allowances for approval by the United

States.

~ Nothing in this Consent Decree shall preclude Tampa Electric from using or
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selling emission allowances arising from Tampa Electric s activities occurring
prior to December 31, 1999, or Tampa Electric s activities after that date that are
not related to actions required of Tampa Electric under this Consent Decree. The
United States and Tampa Electric agree that the operation of the SO, scrubber
serving Big Bend Units 1 and 2 meets the requirements of this Subparagraph,
and that emission allowances resulting from the operation of this scrubber shall

not be treated as an activity related to or required under this Consent Decree.

V. REPORTING AND RECORD KEEPING

Beginning at the end of the first calendar quarter after entry of this Consent Decree, and
in addition to any other express reporting requirement in this Consent Decree, Tampa
Electric shall submit to EPA a quarterly report, consistent with the form attached to this
Consent Decree as the Appendix, within thirty (30) days after the end of each calendar
quarter until this Consent Decree is terminated.

Tampa Electric s report shall be signed by Tampa Electric s Vice President,
Environmental and Fuels, or, in his or her absence, Vice President, Energy Supply, or
higher ranking official, and shall contain the following certification:

I certify under penalty of law that this information was prepared under my
direction or supervision in accordance with a system designed to assure that qualified
personnel properly gather and evaluate the information submitted. Based on my
directions and my inquiry of the person(s) who manage the system, or the person(s)
directly responsible for gathering the information, the information submitted is, to the
best of my knowledge and belief, true, accurate, and complete. 1 understand that there

are significant penalties for making misrepresentations to or misleading the United
States.
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50.

VI. CIVIL PENALTY

Within thirty (30) calendar days of entry of this Consent Decree, Tampa Electric shall
pay to the United States a civil penalty in the amount of $3.5 million. The civil penalty
shall be paid by Electronic Funds Transfer ("EFT") to the United States Department of
Justice, in accordance with current EFT procedures, referencing the USAO File Number
and DOJ Case Number 90-5-2-1-06932 and the civil action case name and case number
of this action. The costs of such EFT shall be Tampa Electric s responsibility. Payment
shall be made in accordance with instructions provided by the Financial Litigation Unit
of the U.S. Attorney's Office for the Middle District of Florida. Any funds received after
11:00 a.m. (EST) shall be credited on the next business day. Tampa Electric shall
provide notice of payment, referencing the USAO File Number, DOJ Case Number 90-5-
2-1- 06932, and the civil action case name and case number, to the Department of Justice
and to EPA, as provided in Paragraph 82 (Notice). Failure to timely pay the civil penalty
shall subject Tampa Electric to interest accruing from the date payment is due until the
date payment is made at the rate prescribed by 28 U.S.C. § 1961, and shall render Tampa
Electric liable for all charges, costs, fees, and penalties established by law for the benefit

of a creditor or of the United States in securing payment.

VIL. NO, REDUCTION PROJECTS AND MITIGATION PROJECTS

Tampa Electric shall submit plans for and shall implement the NO, Reduction and Other
Mitigation Projects (referred to together as Projects ) described in this Section, and in
Paragraph 35 of this Consent Decree, in compliance with the schedules and terms of this
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Consent Decree. In performing these Projects, Tampa Electric shall spend no less than
$10 million in Project Dollars, in total, unless the Additional NO, Reduction Project(s)
selected under Paragraph 52.C is estimated to cost more than $5 million, in which case
Tampa Electric shall spend no less than $10 million but no more than $11 million in
Project Dollars, in total. Tampa Electric shall expend the full amount of the Project
Dollars required by this Paragraph on or before May 1, 2010. Tampa Electric shail
maintain for review by EPA, upon itsrequest, all documents identifying Project Dollars
spent by Tampa Electric.
All plans and reports prepared by Tampa Electric pursuant to the requirements of
Paragraph 35 and this Section of the Consent Decree shall be publicly available without
charge.
Tampa Electric shall submit the required plans for and complete the following Projects:
A. Early NO, reductions through combustion optimization as described in Paragraph
35 of this Consent Decree.

B. Performance of Air Chemistry Work in Tampa Bay Estuary. Tampa Electric

shall expend no more than $2 million Project Dollars in conducting or financing
stack tests, emissions estimation, ambient air monitoring, data acquisition and
analysis, and any combination thereof that: (1) is not otherwise required by law,
(2) will provide data or analysis that isnot already available, (3) will
complement work carried out by other persons examining the air chemistry of
Tampa Bay Estuary, and (4) will help close gaps in current understanding of air

chemistry in the Tampa Bay Estuary. Tampa Electric shall either conduct this
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work itself, fund other persons already conducting such work on a non-profit
basis, or both. For work Tampa Electric intends to conduct itself, the company
shall describe the proposed work and a schedule for completion to EPA, in
writing, at least 90 days prior to the date on which Tampa Electric intends to start
such work, including an explanation of why the proposed work meets all the
requirements of this Subparagraph. Unless EPA objects to the proposed work on
the grounds it does not comply with the requirements of this Subparagraph,
Tampa Electric shall undertake and complete the work according to the proposed
schedule. If Tampa Electric elects to spend some or all of the $2 million Project
Dollars to finance work to be performed by other persons or organizations, the |
company shall provide to EPA for review and approval a plan that describes the
work to be performed, the persons or organizations conducting the work, the
schedule for its completion, the schedule for Tampa Electric s payments, and an
explanation of why the proposed payment(s) meets all the requirements of this
Subparagraph. The plan shall be provided to EPA at least 90 days prior to the
date on which Tampa Electric will begin transferring the money to finance such
work. All payments to persons or organizations under such a plan shall be
completed by Tampa Electric no later than June 30, 2002. Before Tampa Electric
makes such payments for the benefit of any person or organization carrying out
work under this Paragraph, Tampa Electric shall secure a written, signed
commitment from such person to provide Tampa Electric and EPA with the

results of the work.
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C.

Additional NO. Reductions Project(s)

(1)

General Requirement. Tampa Eleciric shall expend the remainder or the

Project Dollars required under this Consent Decree to: (i) demobstrate
innovative NO, control technologies on any of its Units or boilers at
Gamnnon or Big Berd not Shutdown or on Reserve / Standby; and/or (ii)
reduce the NO, Emission Rate for any Big Bend coa-combusting Unit
below the lowest rate otherwise applicable to it under this Consent Decree.

For any Project(s) at Gannon. If Tampa Electric elects to undertake a

project on an eligible Ganpon Unit(s) to demonstrate any innovalive NO,
control technology, within six months after entry of this Consent Decree
Tampa Electric shall submit a plan to EPA, for review and approval,
which sets forth: (a) the NO, demonstration or innovative control
technology projects being proposed; (b) the anticipated cost of the
projects; (c) the reduction in NO, or other environmental benefits
anticipated to resull from the project, and (d) a schedule for
implementation of the project providing for commencément and
completion in accordance with the requirements of th@s Subparagraph. .
EPA shall complete its review of this plan within 60 days after receipt. 1f
such project is approved, Tampa Electric shall complete installation of
the technology no later than December 31, 2004 as part of the Re-

Powenmng of such Units; provided, however, that nothing in this Paragraph
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alters Tampa Electric s obligation under Paragraph 26 of this Consent
Decree.

For any Project(s) at Big Bend. At least three (3) years prior to the date on

which the expenditure of any Project Dollars is to commence on Big Bend
under this Subparagraph C, Tampa Electric shall submit a plan to EPA for
review and approval which sets fortli: (é) the NO, demonstration or
innovative control technology projects being proposed; (b) the anticipated
cost of the projects; (c) the reduction in NO, or other environmental
benefits anticipated to result from the project, and (d) a schedule for
implementation of the project providing for commencement and
completion in accordance with the requirements of this Subparagraph. If
EPA approves the projects contained in the plan, Tampa Electric shall
implement the project(s). Projects that would demonstrate innovative
NO, control technology or reduce the NO, Emission Rate for any Big
Bend coal-fired or Re-Powered Unit shall be operating and achieving
reductions or demonstrating the performance of the innovative
technology, as applicable, not later than May 1, 2010.

Follow-up Report(s). Within sixty (60) days following the

implementation of each EPA-approved project, Tampa Electric shall
submit to EPA a report that documents the date that all aspects of the
project were implemented, Tampa Electric s results in implementing the
project, including the emission reductions or other environmental benefits
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achieved, and the Project Dollars expended by Tampa Electric in

implementing the project.

VHI. STIPULATED PENALTIES

For purposes of this Consent Decree, within thirty days after written demand from the
United States, and subject to the provisions of Sections X (Force Majeure) and XI
(Dispute Resolunon), Tampz Electric shall pay tbe following stipulated penalties to the
United States for each failure by Tampa Electric to comply with the terms of this
Consent Decree.

A For failure to pay timely the civil penalty as specified in Section VI of this
Consent Decree, $10,000 per day.

B. For all violations of a 24 hour Emission Rate (1) Less than 5% in excess of
limit: $4,000 per day. per violation; (2) more than 5% but less than 10% in excess
of limit: $9,000 per day per violation; (3) equal to or greater than 10% in excess
of limit: $27,500 per day. per violation

C. For all violations of 30-day rolling average Emission Rates (1) Less than 5%
in excess of limit: $150 per day per violation; (2) more than 5% but less than
10% in excess of limit: $300 per day per violation; (3) equal to or greater than
L0% in excess of limit: $800 per day per violation. Violation of an Emission
Rate that is based on a 30 day rolling average is a violation on every day of the 30
day period on which the average is based . Where a violation of a 30 day rolling

monthly average Emission Rate (for the same pollutant and from the same
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source) recurs within periods less than 30 days, Tampa Electric shall not pay a
daily stipulated penalty for any day of the recurrence for which a stipulated
penalty has already been paid.

For all violations of a 95% removal efficiency requirement (1) For removal
efficiency less than 95% but greater than or equal to 94%, $4,000 per day, per
violation; (2) for removal efficiency less than 94% but greater than or equall to
91%, $9,000 per day, per violation; (3) for removal efficiency less than 91%,
$27,500 per day, per violation. For all violations of a 93% removal efficiency
requirement (1) For removal efficiency less than 93% but greater than or equal
to 92%, $4,000 per day, per violation; (2) for removal efficiency less than 92%
but greater than or equal to 90%, $9,000 per day, per violation; (3) for removal
efficiency less than 90%, $27,500 per day, per violation;

Violation of dead‘lines for Shutdown of boilers or Units or megawatt capacity
$27,500 per day, per violation.

Failure to apply for the permits required by Paragraphs 26, 27, 34, 38, and 42
$1,000 per day, per violation.

Failure to implement the recommendations of the PM BACT Analysis or the PM
optimization study by May 1, 2004 $5,0QO per day, per violation for first 30
days; $15,000 per day, per violation, for next 30 days; $27,500 per day, per
violation, thereafter.

Failure to commence combustion optimization at Big Bend Units 1, 2, or 3 on or

before May 30, 2003 as required by Paragraph 35, $10,000 per day, per violation.
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Failure to operate the scrubbers at Big Bend Units 1, 2, or 3 on any day except as
permitied by Paragraphs 29, 30, or 31, $27.500 per day, per violation.

Failure to submut quarterly progress and monitoring report  $100 per day, per
violatjon, for first ten days late, and $500 per day for each day thereafter.

Falure to complete timely any action or payment required by or established under
Subparagraph 52(B) (Performance of Air Chemistry Work in Tampa Bay
Estuary), $5,000 per day, per viclation

Failure 1o perform NO, reduction or demonstration project(s), by the deadline(s)
established in Subparagraph 52.C (Additional NO, Reductions Project(s)),
$10,000 per day, per violation:

For failure 1o spend at least the number of Project Dollars required by thns
Consent Decree by date specified 1o Paragraph 50, $5.000 per day, per violation;
Violation of any Consent Decree prohibition on use of allowances as provided in
Paragraph 46  three times the market valie of the improperly used allowance as

measured at the time of the improper use.

Should Tampa Electnic dispute its obligation to pay part or all of a stipulated pepalty

demanded by the United States, it may avoid the imposition of a separate stipulaied

penalty for the failure to pay the disputed penalty by depositing the disputed amount in a

cormumercial escrow account pending resolution of the matter and by invoking the Dispute

Resolution provisions of this Consent Decree within the time provided in this Section

VI of the Consent Decree for payment of the disputed penalty. [fthe dispuie is

theveafter resolved in Tampa Electric's favor, the escrowed amount plus acerved interest
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shall be returned to Tampa Electric. If the dispute is resolved in favor of the United
States, 1t shall be entitled to the escrowed amount determined to be due by the Court,
plus accrued interest. The balance in the escrow account, if any, shall be returned to
Tampa Electric. |

The United States reserves the right to pursue any other remedies to which it is entitled,
including, but not limited to, a new civil enforcement action and additional injunctive
relief for Tampa Electric's violations of this Consent Decree. If the United States elects to
seek civil or contempt penalties after having collected stipulated penalties for the same
violation, any further penalty awarded shall be reduced by the amount of the stipulated
penalty timely paid or escrowed by Tampa Electric. Tampa Electric shall not be required
to remit any stipulated penalty to the United States that is disputed in compliance with
Part XI of this Consent Decree until the dispute is resolved in favor of the United States.
However, nothing in this Paragraph shall be construed to cease the accrual of the

stipulated penalties until the dispute is resolved.

IX.RIGHT OF ENTRY

Any authorized representative of EPA or an appropriate state agency, including
independent contractors, upon presentation of credentials, shall have a right of entry upon
the premises of Tampa Electric's plants identified herein at any reasonable time for the
purpose of monitoring compliance with the provisions of this Consent Decree, including
inspecting plant equipment and inspecting and copying all records maintained by Tampa

Electric required by this Consent Decree. Tampa Electric shall retain such records for a
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period of twelve (12) years from the date of entry of this Consent Decree. Nothing in
this Consent Decree shall limit the authority of EPA to conduct tests and inspections at

Tampa Electric s facilities under Section 114 of the Act, 42 U.S.C. § 7414.

X. FORCE MAJEURE
If any event occurs which causes or may cause a delay in complying with any provision
of this Consent Decree, Tampa Electric shall notify the United States ini writing as soon
as practicable, but in no event later than seven (7) business days following the date
Tampa Electric first knew, or within ten (10) business days following the date Tampa
Electric should have known by the exercise of due diligence, that the event caused or
may cause such delay. In this notice Tampa Electric shall reference this Paragraph of
this Consent Decree and describe the anticipated length of time the delay may persist, the
cause or causes 0f>the delay, the measures taken or to be taken by Tampa Electric to
prevent or minimize the delay, and the schedule by which those measurés will be
implemented. Tampa Electric shall adopt all reasonable measures to avoid or minimize
such delays.
Failure by Tampa Electric to comply with the notice requirements of Paragraph 57 shall
render this Section X voidable by the United States as to the specific event for which
Tampa Electric has failed to comply with such notice requirement. If voided, the
provisions of this Section shall have no effect as to the particular event involved.
The United States shall notify Tampa Electric in writing regarding Tampa Electric's

claim of a delay in performance within (15) fifteen business days of receipt of the Force
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Majeure notice provided under Paragraph 57. If the United States agrees that the delay
in performance has been or will be caused by circumstances beyond the control of
Tampa Electric, including any entity controlled by Tampa Electric, and that Tampa
Electric could not have prevented the delay through the exercise of due diligence, the
parties shall stipulate to an extension of the required deadline(s) for all requirement(s)
affected by the delay for a period equivalent to the delay actually caused by such
circumstances. Such stipulation shall be filed as a modification to this Consent Decree in
order to be effective. Tampa Electric shall not be liable for stipulated penalties for the
period of any such delay.

If the United States does not accept Tampa Electric's claim of a delay in performance, to
avoid the imposition of stipulated penalties Tampa Electric must submit the matter to this
Court for resolution by filing a petition for determination. Once Tampa Elecﬁic has
submitted the matter, the United States shall have fifteen business days to file its
response. If Tampa Electric submits the matter to this Court for resolution, and the
Court determines that the delay in performance has been or will be caused by
circumstances beyond the control of Tampa Electric, including any entity controlled by
Tampa Electric, and that Tampa Electric could not have prevented the delay by the
exercise of due diligence, Tampa Electric shall be excused as to that event(s) and delay
(including stipulated penalties otherwise applicable), but only for the period of time
equivalent to the delay caused by such circumstances.

Tampa Electric shall bear the burden of proving that any delay in performance of any

requirement of this Consent Decree was caused by or will be caused by circumstances
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beyond its control, including any entity controlled by it, and that Tampa Electric cbuld
not have prevented the delay by the exercise of due diligence. Tampa Electric shall also
bear the burden o proving the duration and extent of any delay(s) attributable to such
circumstances. An extension of one compliance date based on a particular event may,
but will not necessarily, result in an extension of a subsequent compliance date.
Unanticipated or increased costs or expenses associated with the performance of Tampa
Electric's obligations under this Consent Decree shall not constitute circumstances
beyond the control of Tampa Electric or serve as a basis for an extension of time under
this Section. However, failure of a permitting authority to issue a necessary permit in a
timely fashion may constitute a Force Majeure event where the failure of the permitting
authority to act is beyond the control of Tampa Electric and Tampa Electric has taken all
steps available to it to obtain the necessary permit, including, but not limited to,
submifting a complete permit application, responding to requests for additional
information by the permitting authority in a timely fashion, accepting lawful permit
terms and conditions, and prosecuting appeals of any allegedly unlawful terms and
conditions imposed by the permitting authority in an expeditious fashion.

The parties agree that, depending upon the circumstances related to an event and Tampa
Electric s response to such circumstances, the kinds of events listed below could also
qualify as Force Majeure events within the meaning of this Section X of the Consent
Decree: Construction, labor, or equipment delays; natural gas and gas transportation
availability delays;acts of God; and the failure of an innovative technology approved

under Paragraph 26.B and 52.C.
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64.

65.

66.

67.

Notwithstanding any other provision of this Consent Decree, this Court shall not draw
any inferences nor establish any presumptions adverse to either party as a result of
Tampa Electric delivering a notice bursuant to this Section or the parties' inability to
reach agreement on a dispute under this Part.

As part of the resolution of any matter submitted to this Court under this Section, the
parties by agreement, or this Court by order, may in appropriate circumstances extend or
modify the schedule for completion of work under this Consent Decree to account for the
delay in the work that occurred as a result of any delay agreed to by the United States or
approved by this Court. Tampa Electric shall be liable for stipulated penalties for its
failure thereafter to complete the work in accordance with the extended or modified

schedule.

XI. DISPUTE RESOLUTION

The dispute resolution procedure provided by this Section XI shall be available to resolve
all disputes arising under this Consent Decree, except as provided in Section X regarding
Force Majeure, or in this Section XI, provided that the party making such application has
made a good faith attempt to resolve the matter with the other party.

The dispute resolution procedure required herein shall be mvoked by one party to this
Consent Decree giving written notice to another advising of a dispute pursuant to this
Section XI. The notice shall describe the nature of the dispute and shall state the noticing
party's position with regard to such dispute. The party receiving such a notice shall

acknowledge receipt of the notice, and the parties shall expeditiously schedule a meeting
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68.

69.

70.

71.

72.

to discuss the dispute informally not later than fourteen (14) days following receipt of
such notice.

Disputes submitted to dispute resolution under this Section shall, in the first instance, be
the subject of informal negotiations between the parties. Such period of informal
negotiations shall not extend beyond thirty (30) calendar days from the date of the first
meeting between representatives of the United States and Tampa Electric unless the
parties' representatives agree to shorten or extend this period.

If the parties are unable to reach agreement during the informal negotiation period, the
United States shall provide Tampa Electric with a written summary of its position
regarding the dispute. The written position provided by the United States shall be
considered binding unless, within thirty (30) galendar days thereafter, Tampa Electric
files with this Court a petition which describes the nature of the dispute and seeks
resolution. The United States may respond to the petition within forty-five (45) calendar
days of filing.

Where the nature of the dispute is such that a more timely resolution of the issue is
required, the time periods set out in this Section may be shortened upon motion of one
of the parties to the dispute.

This Court shall not draw any inferences nor establish any presumptions adverse to either
party as a resultof invocation of this Section or the parties inability to reach agreement.
As part of the resolution of any dispute under this Section, in appropriate circumstances
the parties may agree, or this Court may order, an extension or modification of the

schedule for completion of work under this Consent Decree to account for the delay that
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74.

75.

76.

occurred as a result of dispute resolution. Tampa Electric shall be liable for stipulated
penalties for its failure thereafter to complete the work in accordance with the extended
or modified schedule.

The Court shall decide all disputes pursuant to applicable principles of law for resolving
such disputes; provided, however, that the United States and Tampa Electric reserve their
rights to argue for what the applicable standard of law should be for resolving any
particular dispute. Notwithstanding the preceding sentence of this Paragraph, as to
disputes arising under Paragraph 32, the Court shall sustain the position of the United
States as to the BACT Analysis recommendations and the optimization study measures
that should be installed and implemented, unless Tampa Electric demonstrates that the

position of the United States is arbitrary or capricious.

XII. GENERAL PROVISIONS

Effect of Settlement. This Consent Decree is not a permit; compliance with its terms

does not guarantee compliance with all applicable Federal, State or Local laws or
regulations.

Satisfaction of all of the requirements of this Consent Decree constitutes full settlement
of and shall resolve and release Tampa Electric from all civil liability of Tampa Electric
to the United States for the claims referred to in Paragraphs 43 and 44 of this Consent
Decree. This Consent Decree does not apply to any claim(s) of alleged Crilpinal liability,
which are reserved.

In any subsequent administrative or judicial action initiated by the United States for
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77.

78.

79.

80.

81.

injunctive relief or civil penalties relating to the facilities covered by this Consent
Decree, Tampa Electric shall not assert any defense or claim based upon principles of
waiver, res judicata, collateral estoppel, issue preclusion, claim splitting, or other defense
based upon any contention that the claims raised by the United States in the subsequent
proceeding were brought, or should have been brought, in the instant case; provided,
however, that nothing in this Paragraph is intended to affect the enforceability of the
Resolution of Claims provisions of Paragraphs 43 and 44 of this Consent Decree..
Other Laws. Except as specifically provided by this Consent Decree, nothing in this
Consent Decree shall relieve Tampa Electric of its obligation to comply with all
applicable Federal, State and Local laws and regulations. Subject to Paragraph 43 and
44, nothing contained in this Consent Decree shall be construed to prevent or limit the
United States' rights to obtain penalties or injunctive relief under the Clean Air Act or
other federal, state or local statutes or regulations.

Third Parties. This Consent Decree does not limit, enlarge or affect the rights of any
party to this Consent Decree as against any third parties.

Costs. Each party to this action shall bear its own costs and attorneys' fees.

Public Documents. All information and documents submitted by Tampa Electric to the

United States pursuant to this Consent Decree shall be subject to public inspection, urless
subject to legal privileges or protection or identified and supported as business
confidential by Tampa Electric in accordance with 40 C.F.R. Part 2.

Public Comments. The parties agree and acknowledge that final approval by the United

States and entry of this Consent Decree is subject to the requirements of 28 C.F.R. §
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50.7, which provides for notice of the lodging of this Consent Decree in the Federal
Register, an opportunity for public comment, and the right of the United States to
withdraw or withhold consent if the comments disclose facts or considerations which
indicate that the Consent Decree is inappropriate, improper, or inadequate.

82. Notice. Unless otherwise provided herein, notifications to or communications with the
United States or Tampa Electric shall be deemed submitted on the date they are
postmarked and sent either by overnight mail, return receipt requested, or by certified or
registered mail, return receipt requested. Except as otherwise provided herein, when
written notification to or communication with the United States, EPA, or Tampa Electric
is required by the terms of this Consent Decree, it shall be addressed as follows:

As to the United States of America:

For U.S. DOJ

Chief

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611, Ben Franklin Station
Washington, D.C. 20044-7611

DJ# 90-5-2-1-06932

Whitney L. Schmidt

Coordinator, Affirmative Civil Enforcement Program
Office of the United States Attorney

Middle District of Florida

400 N. Tampa Street

Tampa, FL 33602

For U.S. EPA

Director, Air Enforcement Division
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Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

Ariel Rios Building [2242A]

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

and
Regional Administrator
U.S. EPA Region IV

61 Forsyth Street, S.E.
Atlanta, GA 30303

As to Tampa Electric:

Sheila M. McDevitt
General Counsel

Tampa Electric Company
P.O.Box 111

Tampa, FL 333601-0111

83.  Any party may change either the notice recipient or the address for providing notices to it

by serving all other parties with a notice setting forth such new notice recipient or

address.

84. Modification. Except as otherwise allowed by law, there shall be no modification of this

Consent Decree without written approval by the United States and Tampa Electric, and

approval of such modification by the Court.

85.  Continuing Jurisdiction. The Court shall retain jurisdiction of this case after entry of this

Consent Decree to enforce compliance with the terms and conditions of this Consent

Decree and to take any action necessary or appropriate for its interpretation, construction,

execution, or modification. During the term of this Consent Decree, any party may apply
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36.

87.

88.

to the Court for any relief necessary to construe or effectuate this Consent Decree.

Complete Agreement. This Consent Decree constitutes the final, complete and exclusive

agreement and understanding among the parties with respect to the settlement embodied
in this Consent Decree. The parties acknowledge that there are no representations,
agreements or understandings relating to the settlement other than those expressly
contained in this Consent Decree. An Appendix is attached to and incorporated into this

Consent Decree by this reference.

XIII. TERMINATION
Except as provided in Paragraphs 43, 44, and 45 (involving resolution of claims), this
Consent Decree shall be subject to termination upon motion by either party after Tampa
Electric satisfies all requirements of this Consent Decree, including payment of all
stipulated penalties that may be due, installation of control technology systems as
specified herein, the receipt of all permits specified herein, securing valid Title V Permits
for Gannon and Big Bend that incorporate all emission and fuel limits from this Consent
Decree as well as all 6perationa1 limits established under this Consent Decree, and the
submission of all final reports indicating satisfaction of the requirements for
implementation of all acts called for under Part VII of this Consent Decree.
If Tampa Electric believes it has achieved compliance with the requirements of this
Consent Decree, then Tampa Electric shall so certify to the United States. Unless the
United States objects in writing with specific reasons within 60 days of receipt of Tampa

Electric s certification, the Court shall order that this Consent Decree be terminated on
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Tampa Electric's motion. If the United States objects to Tampa Electric's certification,
then the matter shall be submitted to the Court for resolution under Section XI of this
Consent Decree. In such case, Tampa Electric shall bear the burden of proving that this
Consent Decree should be terminated.

SO ORDERED, THIS DAY OF 2000.

UNITED STATES DISTRICT JUDGE
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WHEREAS, Plaintiffs, the United States of America (“the United States”), on behalf of
the United States Environmental Protection Agency (“EPA™), and the State oi North Dakota
(“State”), have filed a Complaint for injunctive relief and civil penalties pursuant to
Sections 113(b)(2) and 167 of the Clean Air Act (the “Act”), 42 U.S.C. §§ 7413(b)(2) and 7477,
alleging that Defendants, Minnkota Power Cooperative (“Minnkota™) and Square Butte Electric
Cooperative (“Square Butte”) have undertaken construction projects at major emitting facilities
in violation of the Prevention of Significant Deterioration provisions of Part C of Subchapter I of
the Act, 42 U.S.C. §§ 7470-7492, and in violation of the federally approved and enforceable
North Dakota State Implementation Plan;

WHEREAS, in their Complaint, the United States and the State (collectively, “the
Plaintiffs”) allege, inter alia, that Minnkota and Square Butte (collectively, the “Settling
Defendants”) failed to obtain the necessary permits and mstall the controls necessary under the
Act to reduce their sulfur dioxide (SO,), nitrogen oxide (NQO,), and/or particulate matter (PM)
emissions;

WHEREAS, the Complaint alleges claims upon which relief can be granted against the
Settling Defendants under Sections 113 and 167 of the Act, 42 U.S.C. §§ 7413 and 7477;

WHEREAS, the United States provided the Settling Defendants and the State with actual
notice of alleged violations in accordance with Section 113(a)(1) of the Act, 42 U.S.C.

§ 7413(3)(1);‘

WHEREAS, the Settling Defendants assert that there may be difficulty associated with

the continuous operation of Flue Gas Desulfurization Systems at the Milton R. Young Station

during the extremely cold ambient air temperatures at the plant in the winter months, and the



Parties have considered these circumstances in reaching this agreement;

WHEREAS, the Settling Defendants assert that it would be very difficult to install and
continuously operate certain NO, emission controls at the cyclone-fired, lignite-burning Units at
the Milton R. Young Station,

WHEREAS, NDDH contemplates that, upon full implementation of the controls and
other requirements of this Consent Decree, the Settling Defendants will have installed BACT-
level SO, controls for purposes of netting under this Decree;

WHEREAS, the Parties have agreed that settlement of this action is in the best interest of
the Parties and in the public interest, and that entry of this Consent Decree without further
litigation is the most appropriate means of resolving this matter;

WHEREAS, the Parties recognize, and the Court by entering this Consent Decree finds,
that this Consent Decree has been negotiated in good faith and at arm’s length and that this
Consent Decree is fair, reasonable, consistent with the goals of the Act, and in the public
interest;

WHEREAS,‘the Settling Defendants have cooperated in the resolution of this matter;

WHEREAS, the Settling Defendants have denied and continue to deny the violations
alleged in the Complaint, and nothing herein ‘shall constitute an admission of liability; and

WHEREAS, the Parties have consented to entry of this Consent Decree without trial of
any 1ssues;

NOW, THEREFORE, without any admission of fact or law, it is hereby ORDERED,

ADJUDGED, AND DECREED as follows:



I. JURISDICTION AND VENUE

1. This Court has jurisdiction over this action, the subject matter herein, and the Parties

-consenting hereto, pursuant to 28 U.S.C. §§ 1331, 1345, 1355, and 1367, and pursuant to
Sectiolns 113 and 167 of the Act, 42 U.S.C. §§ 7413 and 7477. Venue is proper under Section
113(b) of the Act, 42 U.S.C. § 7413(b), and under 28 U.S.C. § 1391(b) and (¢). Solely for the
purposes of this Consent Decree and the underlying Complaint, the Settling Defendants waive all
objections and defenses that they may have to the Court’s jurisdiction over this action, to the
Court’s jurisdiction over the Settling Defendants, and to venue in this District. The Settling
Defendants shall not challenge the terms of this Consent Decree or this Court’s jurisdiction to
enter and enforce this Consent Decree. For purposes of the Complaint filed by the Plaintiffs in
this matter and resolved by the Consent Decree, and for purposes of entry and enforcement of
this Consent Decree, the Settling Defendants waive any defense or objection based on standing.
Except as expressly provided for herein, this Consent Decree shall not create any rights in any
party other than the Parties to this Consent Decree. Except as provided in Section XXV (Public
Comment) of this Consent Decree, the Parties consent to entry of this Consent Decree without

further notice.

II. APPLICABILITY

2. Except as set forth in Paragraph 3, the provisions of this Consent Decree shall, upon
entry, apply to and be binding upon the Settling Defendants and their successors and assigns, and
upon the Settling Defendants’ officers, employees and agents solely in their capacities as such.

3. Upon entry, the provisions of this Consent Decree that relate exclusively to Unit 1 at

the Milton R. Young Station shall only apply to and be binding upon Minnkota, and its



successors and assigns, and upon Minnkota’s officers, employees and agents solely in their
capacities as such.

4. The Settling Defendants shall provide a copy of this Consent Decree to all vendors,
suppliers, consultants, contractors, agents, and any other company or other organization retained
to perform any of the work required by this Consent Decree. Notwithstanding any retention of
contractors, subcontractors, or agents to perform any work required under this Consent Decree,
the Settling Defendants shall be responsible for ensuring that all work is performed in
accordance with the requirements of this Consent Decree. In any action to enforce this Consent
Decree, the Settling Defendants shall not assert as a defense the failure of their officers,
directors, employees, servants, agents, or contractors to take actions necessary to comply with
this Consent Decree, unless it is determined to be a Force Majeure Event and satisfies the Force
- Majeure provisions of this Consent Decree.

ITII. DEFINITIONS

5. A “30-day Rolling Average Emission Rate” shall be determined by calculating an
arithmetic average of all hourly emission rates in lbs/MMBtu for the current Operating Day and
the previous 29 Operating Days. A new 30-day Rolling Average Emission Rate shall be
calculated for each new Operating Day. Each 30-day Rolling Average Emission Rate shall
include all start-up, shutdown and Malfunction periods within each Operating Day. A
Malfunction shall be excluded from this Emission Rate, however, if it is determined to be a
Force Majeure Event and satisfies the Force Majeure provisions of this Consent Decree. The
reference methods for determining SO, and NO, Emission Rates shall be those specified in 40

C.F.R. Part 75, Appendix F.



6. A “30-day Rolling Average Removal Efficiency” means the percent reduction in the
mass of a pollutant achieved by a Unit’s pollution control device over a 30-Operating Day
period. This percentage shall be calculated by subtracting the Unit’s outlet 30-day Rolling
Average Emission Rate from the Unit’s inlet 30-day Rolling Average Emission Rate, dividing
that difference by the Unit’s inlet 30-day Rolling Average Emission Rate, and then multiplying
by 100. A new 30-day Rolling Average Removal Efficiency shall be calculated for each new
Operating Day, and shall include all start-up, shutdown and Malfunction periods with each
Operating Day. A Malfunction shall be excluded from this Removal Efficiency, however, if it is
determined to be a Force Majeure Event and satisfies the Force Majeure provisions of this
Consent Decree. The reference method for determining both the inlet and outlet 30-day Rolling
Average Emission Rate, for the purposes of calculating the SO, 30-day Kolling Average
Removal Efficiency, shall be that specified in 40 C.F.R. Part 75, Appendix F.

7. “CEMS” or “Continuous Emission Monitoring System,” means, fdr obligations
involving NO, and SO, under this Consent Decree, the devices defined in 40 C.F.R. § 72.2, and
installed and maintained as required by 40 C.F.R. Part 75.

8. “Clean Air Act” or “Act” means the federal Clean Air Act, 42 U.S.C. §§7401-7671q,
and its implementing regulations.

9. “Consent Decree” means this Consent Decree.

10. “Emission Rate” for a given pollutant means the number of pounds of that pollutant
emitted per million British thermal units of heat input (lb/MMBtu), measured in accordance with
this Consent Decree.

11. “EPA” means the United States Environmental Protection Agency.



12. “ESP” means electrostatic precipitator, a pollution control device for the reduction of
PM.

13. “Flue Gas Desulfurization System” or “FGD” means a pollution control device that
employs flue gas desulfurization technology, including an absorber utilizing lime, flyash, or
limestone slurry, for the reduction of sulfur dioxide emissions.

14. “Fossil Fuel” means any hydrocarbon fuel, including coal, petroleum coke,
petroleum oil, or natural gas.

15. “Ib/MMBtu” means one pound of a pollutant per million British thermal units of heat
input.

16. “Malfunction” means malfunction as that term is defined under 40 C.F.R. § 60.2
(July 1, 2004).

17. “MW” means a megawatt or one million Watts.

18. “Milton R. Yéung Station” means, for purposes of this Consent Decree only, the
Settling Defendants’ electric generating Units near Center', North Dakota, which currently
consist of two lignite-fired cyclone units. Unit 1 has a nominal net rating of 235 MW. Unit 2
has a nominal net rating of 440 MW. “Milton R. Young Station™ also includes the Settling
Defendants’ proposed Unit 3, with a proposed net rating of 600 MW. The Settling Defendants
anticipate submitting a permit to construct application on or before June 1, 2009. Subject to
NDDH’s permit to construct review process, the Unit 3 permit is anticipated to be issued by
December 31, 2010, construction is expected to commence on or before December 31, 2012, and
operation is expected to commence on or before December 31, 2015.

19. “NDDH” shall mean the North Dakota Department of Health.



20. “Netting” shall mean the process of determining whether a particular physical
change or change in the method of operation of a major stationary source results in a net
emissions increase, as that term is defined at 40 C.F.R. § 52.21(b)(3)(i) and Chapter 33-15-15 of
the North Dakota Administrative Code (Feb. 1, 2005).

21. “NO,” means oxides of nitrogen, measured in accordance with the provisions of this
Consent Decree.

22. “NO, Allowance” means an authorization or credit to emit a specified amount of
NO, that is allocated or issued under an emissions trading or marketable permit program of any
kind established under the Act or a State Implementation Plan. The Parties acknowledge that at
the time of lodging of this Consent Decree that no NO, Allowance program is appiicable to
Milton R. Young Station.

23. “NO, BACT Determination” shall mean the conclusions made by the NDDH as a
result of reviewing the NO, Top-Down BACT Analysis. Such determination shall be carried out
in accordance with the applicable federal and state statutes, regulations, and guidance cited in the
definition of “NO, Top-Down BACT Analysis,” below, and shall include the selection of control
technology to be installed on Units 1 and 2 and 30-day Rolling Average Emission Rates
applicable to Units 1 and 2 and to be continuously complied with by the Settling Defendants.

24. “NO, Top-Down BACT Analysis” shall mean a study prepared by the Settling
Defendants to identify the emission limits required by 42 U.S.C. § 7475(a)(4) and 40 C.F.R.

§ 52.21(j)(3), defined by 42 U.S.C. § 7479(3) and 40 C.F.R. §52.21(b)(12), and expressed as a
30-Day Rolling Average NO, Emission Rate. The study shall be carried out in accordance with

the provisions of Chapter B of EPA’s “New Source Review Workshop Manual—Prevention of



Significant Deterioration and Nonattainment Area Permitting,” (Draft October 1990) (“EPA’s
NSR Manual”). The study shall not include any other elements of PSD permitting required by
other chapters of EPA’s NSR Manual (notwithstanding any cross-reference in Chapter B to such
other chapters), 40 C.F.R. § 52.21, or N.D. ADMIN. CODE § 33-15-15-01.2.

25. “Over-fire Air” means a technology to reduce NO, formation in a Unit boiler by
directing a portion of the air to be combusted through ports above the level of the cyclones in the
furnace.

26. “Operating Day” means any calendar day on which a Unit fires fossil fuel.

27. “Parties” means the United States of America, the State of North Dakota, and the
Settling Defendants. “Party” means one of the four named “Parties.”

28. “Plant-Wide 12-Month Rolling Average Tonnage” means the sum of the tons of the
pollutant in question emitted from the Miltlon R. Young Station in the most recent complete
month and the previous eleven (11) months. A new Plant-Wide 12-Month Rolling Average
Tonnage shall be calculated for each ﬁe\\f complete month in accordance with the provisions of
this Consent Decree. The calculation of each Plant-Wide 12-Month Rolling Average Tonnage
shall include the pollutants emitted during periods of startup, shutdown, and Malfunction within
each calendar month, unless the Malfunction event is also deemed a “Force Majeure Event” as
defined in Section XIV of this Consent Decree (Force Majeure), in which case such emissions
shall be excluded.

29. “Plant-Wide Tonnage for One Calendar Year” means the sum of the tons of the
pollutant in question emitted from the Milton R. Young Station in any 12-Month calendar year.

A new Plant-Wide Tonnage for One Calendar Year shall be calculated for each new calendar



year. The calculation of each Plant-Wide Tonnage for One Calendar Year shall include the
pollutants emitted during periods of startup, shutdown, and Malfunction within each 12-Month
calendar year, unless the Malfunction event is also deem:d a “Force Majeure Event” as defined
in Section XIV of this Consent Decree (Force Majeure), in which case such emissions shall be
excluded.

30. “Plant-Wide Tonnage for the Annual Average of Two Calendar Years” means the
sum of the tons of the pollutant in question emitted from the Milton R. Young Station in any two
consecutive 12-month calendar years, divided by two. A new Plant-Wide Tonnage for the
Annual Average of Two Calendar Years shall be calculated for each new complete 12-month
calendar year. The calculation of each Plant-Wide Tonnage for the Annual Average of Two
Calendar Years shall include the pollutants emitted during periods of startup, shutdown, and
Malfunction within each 12-Month calendar year, unless the Malfunction event is also deemed a
“Force Majeure Event” as defined in Section XIV of this Consent Decree (Force Majeure), in
which case such emissions shall be excluded.

31. “PM” means total particulate matter, measured in accordance with the provisions of
this Consent Decree.

32. “PM CEMS?” or “PM Continuous Emission Monitoring System’ means, as specified
in Section VI (PM Emission Reduction and Controls) of this Consent Decree, the equipment that
samples, analyzes, measures, and provides, by readings taken at frequent intervals, an electronic
or paper record of PM emissions.

33. “PM Emission Rate” means the average number of pounds of PM emitted per million

British thermal units of heat input (“lbs/MMBtu”) from the Unit stack, as measured in an annual




stack test from the Unit stack, in accordance with the reference method set forth in 40 C.F.R.
Part 60, Appendix A, Method 5 (filterable portion only) or Method 17 (filterable portion only).

34. “Prevention of Signiﬁcaﬁt Deterioration” or “PSD” means the prevention of
significant deterioration of air quality program under Part C of Subchapter I of the Clean Air
Act, 42 U.S.C. §§ 7470 - 7492, and 40 C.F.R. Part 52.

35. “Project Dollars” means the Settling Defendants’ expenditures and payments
incurred or made in carrying out the Projects identified in Section VIII (Additional Injunctive
Relief) of this Consent Decree to the extent that such expenditures or payments both: (a) comply
with the requirements set forth in Section VIII (Additional Injunctive Relief) of this Consent
Decree; and (b) constitute (1) the Settling Defendants’ direct payments for such projects, (ii) the
Settling Defendants’ external costs for contractors, vendors, and equipment, (iii) the Settling
Defendants’ internal costs consisting of employee time, travel, or out-of-pocket expenses
specifically attributable to these particular projects and documented in accordance with
Generally Accepted Accounting Principles (“GAAP”), or (iv) the discounted present value of the
cash payments made by the Settling Defendants under a contract with another entity to carry out
the project.

36. “Rich Reagent Injection” means a technology that injects reagent, such as ammonia
or urea, into a Unit boiler to react with and reduce NO, emissions.

37. “Selective Catalytic Reduction” means a pollution control device for reducing NO,
emissions through the use of selective catalytic reduction technology.

38. “Selective Non-Catalytic Reduction” means a pollution control device for reducing

NO, emissions through the use of selective non-catalytic reduction technology.
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39. “Settling Defendants” means Minnkota Power Cooperative, Inc., and Square Butte
Electric Cooperative.

40. “SO,” means sulfur dioxide, measured in accordance with the provisions of this
Consent Decree.

41. “SO, Allowance” means “allowance” of SO, as defined at 42 U.S.C. § 7651a(3):
“an authorization, allocated to an affected Unit by the Administrator of EPA under Subchapter
IV of the Act, to emit, during or after a specified calendar year, one ton of sulfur dioxide.”

42. “Title V Permit” means the permit required of the Settling Defendants’ major
sources under Subchapter V of the Act, 42 U.S.C. §§ 7661-7661e.

43. “Unit” means, for the purposes of this Consent Decree, collectively, the coal
crusher, stationary equipment that feeds coal to the boiler, the boiler that produces steam for the
steam turbine, the steam turbine, the generator, the equipment necessary to operate the generator,
steam turbine and boiler, and all ancillary equipment, including pollution control equipment and
systems necessary for the production of electricity. An electric utility steam generating station
may comprise one or more Units.

IV. SO, EMISSION REDUCTIONS AND CONTROLS

A. SO, Emission Controls

1. New FGD lnstallations at Milton R. Young Station Unit 1

44. No later than December 31, 2010, the Settling Defendants shall elect to install either
a wet FGD or a dry FGD (or equivalent SO, control technology approved pursuant to Paragraph
46) at Unit 1, and shall notify the Plaintiffs in writing as to which option the Settling Defendants

have elected for this Unit.
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45. Beginning no later than December 31, 2011, the Settling Defendants shall install and
commence continuous operation of the FGD (or equivalent SO, control technology approved
pursuant to Paragraph 46) elected above on Unit 1, and shall achieve and thereafter maintain:
a. If the Settling Defendants elect to install a wet FGD, a 30-Day Rolling Average
Removal Efficiency for SO, at Unit 1 of at least ninety-five percent (95%),
subject to the provisions of Paragraph 49;

b. If the Settling Defendants elect to install a dry FGD, a 30-Day Rolling Average
Removal Efficiency for SO, at Unit 1 of at least ninety percent (90%).

46. With prior written notice to and written approval from EPA and the State, the
Settling Defendants may, in lieu of installing and operating an FGD at Unit 1, install and operate
an alternative SO, control technology at this Unit that achieves and maintains a 30-Day Rolling

Average Removal Efficiency for SO, of at least ninety five percent (95%), unless Defendants

demonstrate, and Plaintiffs agree, that the alternative control technology will provide significant
additional multi-pollutant reductions, in which case Settling Defendant shall achieve and
‘maintain a 30-Day Rolling Average Removal Efficiency for SO, of at least ninety percent (90%).

2. FGD Upgrades for Milton R. Young Station Unit 2

‘ 47. No later than December 31, 2010, the Settling Defendants shall design and upgrade
\the FGD on Unit 2. Beginning no later than this same date, the Settling Defendants shall also
achieve and thereafter maintain a 30-Day Rolling Average Removal Efficiency for SO, at Unit 2

~0f at least ninety percent (90%), subject to the provisions of Paragraph 49.

S ¥




3. Continuous Operation of SO, Controls

48. The Settling Defendants shall continuously operate each FGD (or equivalent SO,
control technology approved pursuant to Paragraph 46) covered under this Consent Decree at all
times that the Unit it serves 1s in operation, consistent with the technological limitations,
manufacturers’ specifications, and good engineering and maintenance practices for the FGDs, or
equivalent technology, for minimizing emissions to the extent practicable. The Settling
Defendants need not operate an FGD system during periods of Malfunction of the FGD, or
during periods of Malfunction of the Unit that have a significant adverse impact on the operation
of the FGD, provided that the Settling Defendants satisfy the requirements for a Malfunction as
set forth in Paragraph 138 (Malfunctions). As set forth in Paragraph 138, a Malfunction may
also constitute a Force Majeure Event if it meets the requirements for a Force Majeure Event in

Section XIV (Force Majeure) of this Consent Decree.

4. Maximizing SO, Emission Reductions while Minimizing Ice Formation
During Wintertime Operations of FGDs

49. In light of the potential for substantial and dangerous ice formation on emission
stacks utilizing wet FGDs as a result of the particularly severe winter weather conditions in
North Dakota, the Settling Defendants shall, by December 31, 2006, submit to EPA and NDDH
for review and approval an evaluation of technologies and best management practices for
minimizing and eliminating ice formation on the stacks while minimizing any effect on emission
reductions at any Units served or to be served by a wet FGD. Such evaluation shall be
performed by an independent contractor, and shall include an analysis of the feasibility,
effectiveness, reliability, energy impacts, and economic costs of such technologies and best

management practices. In their submittal, the Settling Defendants shall evaluate such
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technologies and best management practices, and shall propose either available technologies,

best management practices, or both.

a.

Upon EPA’s and NDDH’s approval of the Settling Defendants’
evaluation, EPA and NDDH shall provide the Settling Defendants with a
written determination regarding an available technology and best
management practices. Within 90 days after the installation or upgrade of
a wet FGD pursuant to this Consent Decree, the Settling Defendants shall
commence implementation of EPA’s and NDDH’s determination, subject
to the Dispute Resolution procedures set forth in Paragraphs 139 through
146 of this Consent Decree.

The Settling Defendants shall include in the periodic compliance reports
required pursuant to Section XI (Periodic Reporting) of this Consent
Decree, a summary of the effectiveness of any technologies and best
management practices in minimizing and eliminating ice formation on the
stacks while minimizing any effect on emission reductions at any Units

served by a wet FGD at the Milton R. Young Unit 2.

B. Tonnage Limits for SO, Emissions

50. The Settling Defendants shall comply with the following SO, emission limitations

for the Milton R. Young Station:

Beginning January 1, 2006, the Settling Defendants shall not emit more
than 31,000 tons of SO, per year based on a Plant-Wide Tonnage for the

Annual Average of Two Calendar Years;
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b. Beginning January 1, 2011, the Settling Defendants shall not emit more
than 26,000 tons of SO, per year based on a Plant-Wide Tonnage for One
Calendar Year;

C. Beginning January 1, 2012, and each year tﬁereafter, the Settling
Defendants shall not emit more than 11,500 tons of SO, per year based on
a Plant-Wide Tonnage for the Annual Average of Two Calendar Years;
and

d. In the event that Milton R. Young Unit 3 is not operational by December
31, 2015, then beginning January 1, 2014, and each year thereafter, the
Settling Defendants shall not emit more than 8,500 tons of SO, per year
based on a Plant-Wide Tonnage for the Annual Average of Two Calendar
Years.

51. Beginning on the date of entry of this Consent Decree, and prior to the Settling
Defendants’ implementation of EPA’s and NDDH’s determination pursuant to Paragraph 49,
above, the Settling Defendants shall continue to implement practices, to the extent practicable, to
minimize and eliminate ice formation on the stacks while minimizing any effect on emission
reductions at Milton R. Young Unit 2.

52. Notwithstanding the foregoing, the Settling Defendants may submit to EPA and
NDDH a petition for a higher SO, emissions limitation than the 31,000 ton and 26,000 ton limits
noted in Subparagraphs 50(a) and (b), above, if the Settling Defendants can demonstrate that
they are unable to comply with such limitation given the energy demands of their cooperative,

and despite utilization of best management practices and operation of the Milton R. Young Unit



2 FGD to minimize SO, emissions to the maximum extent practicable. EPA’s and NDDH’s
disapproval of any such petition shall be subject to the dispute resolution provisions in Section
XV (Dispute Resolution) of this Consent Decree.

53. The Settling Defendants shall not use SO, Allowances or credits to comply with the
SO, emissions limitations set forth in Paragraph 50.

C. Surrender of SO, Allowances

54. For purposes of this Subsection, the “surrender of allowances” means permanently
surrendering allowances from the accounts administered by EPA for Units 1 and 2—and from
Unit 3 to the extent that SO, Allowances are allocated by EPA to that Unit — so that such SO,
Allowances can never be used to meet any compliance requirement under the Clean Air Act, the
North Dakota State Implementation Plan, or this Consent Decree.

55. For each year specified below, the Settling Defendants shall surrender to EPA, or
transfer to a non-profit third party selected by the Settling Defendants for surrender, SO,

Allowances that have been allocated to the Milton R. Young Station for the specified calendar

year:

Calendar Year Amount

2012-2015 4,346 Allowances

2016-2018 8,693 Allowances

2019 12,170 Allowances

2020 and 14,886 Allowances if Milton R. Young

thereafter Units 1, 2, and 3 (as proposed) are
operational by December 31, 2015, and
17,886 Allowances if only Milton R.
Young Units 1 and 2 are operational by
December 31, 2015
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The Settling Defendants shall make such surrender annually, within forty-five (45) days of their
receipt from EPA of the Annual Deduction Reports for SO,. Any surrender need not include the
specific SO, Allowances that were allocated to the Settling Defendants, so long as the Settling
Defendants surrender SO, Allowances that are from the same year or an earlier year and that are
equal to the number required to be surrendered under this Paragraph. The requirements in this
Subsection (IV(C)) of the Consent Decree pertaining to the Settling Defendants’ use and
retirement of SO, Allowances are permanent injunctions not subject to any termination provision
of this Decree.

56. If any SO, Allowances are transferred directly to a non-profit third party, the Settling
Defendants shall include a description of such transfer in the next report submitted to EPA and
NDDH pursuant to Section XI (Periodic Reporting) of this Consent Decree. Such report shall:
(1) provide the identity of the non-profit third-party récipient(s) of the SO, Allowances and a
listing of the serial numbers of the transferred SO, Allowances; and (ii) include a certification by
the third-party recipient(s) stating that the recipient(s) will not sell, trade, or otherwise exchange
any of the allowances and will not use any of the SO, Allowances to meet any obligation
imposed by any environmental law. No later than the third periodic report due after the transfer
of any SO, Allowances, the Settling Defendants shall include a statement that the third-party
recipient(s) surrendered the SO, Allowances for permanent surrender to EPA in accordance with
the provisions of Paragraphs 54 and 55 within one (1) year after the Settling Defendants
transferred the SO, Allowances to them. The Settling Defendants shall not have complied with
the SO, Allowance surrender requirements of this Paragraph until all third-party recipient(s)

shall have actually surrendered the transferred SO, Allowances to EPA.
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57. For all SO. Allowances surrendered 1o EPA, the Settling Defendants or the
third-party recipient(s) (as the case may be) shall first submit an SO, Allowance transfer request
form to EPA’s Office of Air and Radiation’s Clean Air Markets Division direcung the transfer of
such SO, Aliowances to the EPA Enforcement Surrender Account or to any other EPA account
that EPA may direct In writing. As part of submiting these transfer requests, the Settimg
Defendants or the third-party recipient(s) shall irevocably authornize the transfer of these SO,
Allowances and identify — by name of account and any applicable serial or other identification
numbers or station names — the source and location of the SO. Allowances being surrendered.

D. General SQ, Provisions

58. Ib detemmning Emission Rates for SO,. the Setthing Defendants shall use CEMS in
accordance with those reference methods specified in 40 C.F.R. Part 75.

59. For the purpose of calculating the 30-Day Rolling Average Remova) Efficiency. the
outlet SO, Emission Rate and the inlet SO, Emission Rate shali be determined based on the data
generated 1o accordam;e with 40 C.F.R. Part 75 (using SO, CEMS data from both the inlet and
outlet of the conirol device),

60. 1f any Unit subject 1o this Consent Decree is constructed to allow any flue gas to by-
pass the SO, pollution control equipment, the outlet 30-Day Rolling Average Emission Rate
shal! be determined from SO, CEMS located after the by-pass return, and the inlet 30-Day

Rolling Average Emission Rate shall be determined from SO, CEMS located before the by-pass.
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V. NOx EMISSION REDUCTIONS AND CONTROLS

A. Phase I NO. Emissions Reductions and Controls

61. No later than December 31, 2007, the Settling Defendants shall install and
commence continuous operation of Over-fire Air on Unit 2 at the Milton R. Young Station.

62. No later than Deceniber 31, 2009, the Settling Defendants shall install and
commence continuous operation of Over-fire Air on Unit 1 at the Milton R. Young Station.

63. With prior written notice to and written approval from EPA and NDDH, the Settling
Defendants may, in lieu of installing and operating the NO, controls required by Paragraphs 61
or 62, install and operate equivalent technology that will achieve a NO, emission rate of no

greater than 0.36 Ib/MMBtu based on a 30-Day Rolling Average Emission Rate.

B. Phase II NO, Emissions Reductions and Controls

64. The Phase II 30-Day Rolling Average NO, Emission Rates shall be determined in
accordance with the procedures set forth in this subsection.

65. Within six months after entry of this Consent Decree, the Settling Defendants shall
submit to NDDH for review and approval, and to EPA for review, a NO, Top-Down BACT
Analysis for each existing coal-fired Unit at the Milton R. Young Station. The Settling
Defendants’ NO, Top-Down BACT Analysis shall include all information necessary for NDDH
to make a BACT Determination, and any additional information requested by EPA and NDDH.
The Settling Defendants’ NO, Top-Down BACT Analysis shall include an evaluation of
Selective Catalytic Reduction, Selective Non-Catalytic Reduction, Over-fire Air, and Rich
Reagent Injection, as well as other NO, control technologies. This NO, Top-Down BACT

Analysis is independent and separate from the Settling Defendants’ plans to install one or more
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techinologtes pursuant to Paragraphs 61 and 62. The Senling Defendants shall retain a gualified
coniractor to assist in the performance and completion of each NO, Top-Down BACT Analysis

66. NDDH shall review the Setiling Defendants’ NO, Top-Down BACT Analysis. and
shall develop its BACT Determination. in accordance with applicable federal and state statues,
regulations, and guidance, including those cited in the definition of a NO, Top-Down BACT
Analysis under this Consent Decree. After consulration with EPA, NDDH shall provide to the
Parties 1ts BACT Determination for NO, emussions from each existing coal-fired Unit art the
Milton R. Young Station. NDDH’s BACT Determunation sball include for each Unit the specific
contro! technologies 10 be installed and a specific Phase Il 30-Day Rolling Average NO,
Emission Rate limitation (lbs/MMB). NDDH's BACT Determunation shall alsé address
specific NO, emission limitations during Unit starmups. NDDH's BACT Determination shall be
subject to the Dispute Resolution procedures set forth in Paragraph 147 of this Consent Decree.

67. Beginning no later than December 31, 2010, the Settling Defendants shall achieve
and maintain the Phase 1 30-Day Rolling Average NO, Enussion Rates established by NDDH
through its NO, BACT Detennination for Unit 2. Beginning no later than December 31, 2011,
the Settling Defendants shall achieve and maintain the Phase I1 30-Day Rolling Average NO,
Emission Rates established by NDDH through its NO, BACT Determination for Unit 1. Such
Phase I 30-Day Rolling Average NO, Emission Rates shall not affect the Settling Defendants’
obligation to also comply with the Phase [ 30-Day Rolling Average NO, Emission Rates set
forth herein.

C. Use 0f NO, Allowapces

68. Except as provided ip this Consent Decree, the Settling Defendants shall not sell or
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trade any surplus NO, Allowances allocated to Units 1, 2, and 3 at the Milton R. Young Station
that would otherwise be available for sale or trade as a result of the actions taken by the Settling
Defendants to comply with the requirements of this Consent Decree.

69. The number of NO, Allowances that are surplus to the Settling Defendants’ NO,
Allowance-holding requirements shall be equal to the amount by which the NO, Allowances
allocated to the Settling Defendants’ Units 1, 2, and 3 at the Milton R. Young Station for a
particular year are greater than the total amount of NO, vemissions from those same Units for the
same year.

70. Provided that the Settling Defendants are in compliance with the NO, emission
limitations of this Consent Decree, nothing in this Consent Decree shall preclude the Settling
Defendants from selling or transferring NO, Allowances allocated to the Milton R. Young
Station that become available for sale or trade as a result of:

a. activities that reduce NO, emissions from any Unit at the Milton R. Young
Station prior to the date of entry of this Consent Decree;

b. the installation and operation of any NO, pollution control technology or
technique that is not otherwise required under this Consent Decree;

c. achievement and maintenance of NO, emission rates below the emission

limits required by Section V (NO, Emissions Reductions and Controls);

d. permanent shutdown of any Unit at the Milton R. Young Stations not
otherwise required by this Consent Decree; and

e. other emission reduction measures that are agreed to by the Parties and

made enforceable through modifications of this Consent Decree,
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0 long as the Settling Defeadants timely repon the generation of such surplus NO,

Allowances 1 accordance with Section X1 (Periodic Reporting) of this Consenr Decree.

The Seuling Defendants shall be allowed to sell or ransfer NO, Allowances equal 1o the

NO, emissions reductions achieved for any given year by any of the actions specified in

Subparagraphs (b) through () only to the extent that the total NO, emissions from all

Units at the Milton R. Young Station are below the emissions limits required by this

Consent Decree.

71. The Settling Defendants may not purchase or otherwise obtain NO, Allowances from
another source for purposes of complying with the requirements of this Consent Decree,
However, nothing in this Consent Decree shall prevent the Settling Defendants from purchasing
or otherwise obtaining NO, Allowances from another source for purposes of complying witl
state or federal Clean Alr Act requirements to the extent otherwise allowed by law.

D. General NO_Provisions

72. In determining Emission Rates for NO,, the Settling Defendants shall use CEMS in
accordance with the reference methods specified n 40 C.F.R. Part 75.

73. At any tume following the cornmencement of opération of the specific NO, control
techmologies required by the NDDH's NO, BACT Determination, the Settling Defendants may
pettion the Plaintiffs to revise the applicable Phase II 30-Day Rolling Average Emission Rate
for NO,. In their petition, the Settling Defendants shall deronstrate and explain why they
cannot consistently achieve and maintain the 30-Day Rolling Average Emission NO, Rate
required by the NDDH's NO, BACT Determination for the Unit in question, considering all
relevant information. The Settling Defendants shall include in such petition a proposed
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alternative 30-Day Rolling Average Emission Rate for NO,. The Settling Defendants shall also
retain a qualified contractor to assist in the preparation and completion of the petition for an
alternative 30-Day Rolling Average Emission Rate for NO,. The Settling Defendants shall
provide with each petition all pertinent documents and data. If the Plaintiffs disapprove the
alternative 30-Day Rolling Average Emission Rate for NO, proposed by the Settling Defendants,
such disapproval shall be subject to the provisions of Section XV (Dispute Resolution) of this
Consent Decree. The Settling Defendants shall submit any petition for any Unit under this
Paragraph no later than six (6) months after the final compliance date specified for that Unit in
Paragraph 67.

74. The Settling Defendants shall continuously operate all NO, control technology
installed on the Milton R. Young Units at all times that the Unit served is in operation, consistent
with the technological limitations, manufacturers’ specifications to the extent practicable, and
good engineering and maintenance practices for the NO, control technology. The Settling
Defendants need not operate NO, control technology during periods of Malfunction of the NO,
control technology, or during periods of Malfunction of the Unit that have a significant adverse
impact on the operation of the NO, control technology, provided that the Settling Defendants
satisfy the requirements for Malfunction Events as set forth in Paragraph 138 (Malfunction
Events). As set forth in Paragraph 138, a Malfunction may also constitute a Force Majeure
Event if it meets the requirements for a Force Majeure Event in Section XIV (Force Majeure) of
this Consent Decree.

V1. PM EMISSION REDUCTIONS AND CONTROLS

A. Optimization of PM Emission Controls
23




75. Within ninety (90) days after entry of this Consent Decree and continuing thereafter,
the Settling Defendants shall continuously operate each PM Control Device on the Milton R.
Young Station Units to maximize PM emission reductions, consistent with the operational and
maintenance limitations of the units. Specifically, the Settling Defendants shall, at a minimum:
(a) energize each section of the ESP for each Unit, regardless of whether that action is needed to
comply with opacity limits; (b) maintain the energy or power levels delivered to the ESP for
each Unit to achieve the greatest possible removal of PM; (c) make best efforts to expeditiously
repair and return to service transformer-rectifier sets when they fail; (d) inspect for, and schedule
for repair, any openings in ESP casings and ductwork to minimize air leakage; (e) optimize for
Unit 1 the plate-cleaning and discharge-electrode cleaning systems for the ESP by varying the
cycle time, cycle frequency, rapper-vibrator intensity, and number of strikes per cleaning event;
and (f) optimize for Unit 2 the plate-cleaning system for the ESP by varying the cycle time and
frequency of the cycle.

B. Compliance with PM Emission Limits

76. Within one year of entry of the Consent Decree, and continuing annually thereafter,
the Settling Defendants shall demonstrate, in accordance with Paragraphs 80 and 81, that Unit 2
at the Milton R. Young Station can achieve and thereafter maintain a PM Emission Rate of no
greater than 0.030 1b/MMBHu.

77. No later than one-hundred-eighty (180) days after the Settling Defendants install and
commence continuous operation of the FGD (or equivalent SO, control technology approved
pursuant to Paragraph 46) on Unit 1 at the Milton R. Young Station, and continuing annually

thereafter, the Settling Defendants shall demonstrate, in accordance with Paragraphs 80 and 81,

24




that Unit 1 at the Milton R. Young Station can achieve and thereafter maintain a PM Emission
Rate of:

a. No greater than 0.030 Ib/MMBtu if the Settling Defendants install a wet FGD;

and

b. No greater than 0.015 Ib/MMBtu if the Settling Defendants install a dry FGD.

78. The Settling Defendants shall continuously operate each ESP or baghouse at the
Milton R. Young Station at all times that each Unit the ESP or baghouse serves is combusting
Fossil Fuel, consistent with good engineering practices for PM control, to minimize PM
emissions to the extent practicable. The Settling Defendants need not operate an ESP or
baghouse during periods of Malfunction of the ESP or baghouse, or during periods of
Malfunction of the Unit that have a significant adverse impact on the operation of the ESP or
baghouse, provided that the Settling Defendants satisfy the requirements for Malfunction Events
as set forth in Paragraph 138 (Malfunction Events). As set forth in Paragraph 138, a Malfunction
may also constitute a Force Majeure Event if it meets the requirements for a Force Majeure
Event in Section XIV (Force Majeure) of this Consent Decree.

79. Within 180 days after the Settling Defendants complete the installation of any
equipment required by Paragraphs 76 and 77, the Settling Defendants shall conduct é
performance test demonstration to ensure that the PM emission limitation set forth in Paragraphs
76 and 77 can be consistently achieved in practice, including all requirements pertaining to
proper operation and maintenance of control equipment. If the performance demonstration
shows that the control equipment cannot consistently meet the required PM emission limitation,

the Settling Defendants shall submit a report to EPA and NDDH proposing alternative emission
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limits.

C. PM Monitoring

1. PM Stack Tests

80. Beginning in calendar year 2006, and continuing annually thereafter, the Settling
Defendants shall conduct PM performance testing on Milton R. Young Station Units 1 and 2.
Such annual performance tests may be satisfied by stack tests conducted in a given year, in
accordance with the Settling Defendants’ permit from the State of North Dakota.

81. In determining the PM Emission Rate, the Settling Defendants shall use the reference
methods specified in 40 C.F.R. Part 60, App. A, Method 5 (filterable portion only) or 40 C.F.R.
Part 60, App. A, Method 17 (filterable portion only), using stack tests, or alternative methods
that are requested by the Settling Defendants and approved by EPA. The Settling Defendants
shall also calculate the PM Emission Rates from annual stack tests in accordance with 40 C.F.R.
§ 60.8(f). In addition, the Settling Defendants shall submit the results of each PM stack test to
NDDH and EPA within forty-five (45) days of completion of each test.

2. PM CEMS

82. The Settling Defendants shall install and operate PM CEMS in accordance with
Paragraphs 82 through 88 on Unit 2 at the Milton R. Young Station. The PM CEMS shall
comprise a continuous particle mass monitor measuring particulate matter concentration, directly
or indirectly, on an hourly average basis and a diluent monitor used to convert the concentration
to units of Ib/MMBtu. The Settling Defendants shall maintain, in an electronic database, the
hourly average emission values of all PM CEMS in Ib/MMBtu. The Settling Defendants shall

use reasonable efforts to keep the PM CEMS running and producing data whenever Unit 2 is
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operating.

83. No later than six (6) months after entry of this Consent Decree, the Settling
Defendants shall submit to EPA and NDDH for review and approval pursuant to Section XII
(Review and Approval of Submittals) of this Consent Decree a plan for the installation and
certification of the PM CEMS for Milton R. Young Unit 2.

84. No later than one hundred twenty (120) days prior to the deadline to commence
operation of the PM CEMS, the Settling Defendants shall submit to EPA and NDDH for review
and approval pursuant to Section XII (Review and Approval of Submittals) of this Consent
Decree a proposed Quality Assurance/Quality Control (“QA/QC”) protocol that shall be
followed in calibrating such PM CEMS. Following EPA and NDDH'’s approval of the protoéol,
the Settling Defendants shall thereafter operate the PM CEMS in accordance with the approved
protocol.

85. In developing both the plan for installation and certification of the PM CEMS and
the QA/QC protocol, the Settling Defendants shall use the criteria set forth in EPA’s
Amendments to Standards of Performance for New Stationary Sources: Monitoring
Requirements, 69 Fed. Reg. 1786 (January 12, 2004).

86. The Settling Defendants shall install and commence operation of PM CEMS on or
before June 30, 2008.

87. By December 31, 2008, the Settling Defendants shall conduct tests and demonstrate
compliance with the PM CEMS installation and certification plan submitted to and approved by
EPA and NDDH in accordance with Paragraphs 83 and 84.

88. The Settling Defendants shall operate continuous opacity monitors on Unit 1 and
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Unit 2 of the Milton R. Young Station at all times those units are in operation. However, if the
Settling Defendants demonstrate that either one of these continuous opacity monitors cannot
provide accurate opacity measurement due to the formation of liquid water droplets in the flue
gas of a stack with a wet FGD, in accordance with Question 5.6, Part 75 of EPA's Emission
Monitoring Policy Manual, then the Settling Defendants may submit to EPA and NDDH for
review and approval alternative opacity procedures and requirements pursuant to the provisions
of 40 C.F.R. § 60.13(1)(1).

VII. PROHIBITION ON NETTING CREDITS OR
OFFSETS FROM REQUIRED CONTROLS

89. Emission reductions generated by the Settling Defendants to comply with the
requirements of this Consent Decree shall not be considered as a creditable emission decrease for
the purpose of obtaining a netting credit under the Clean Air Act’s Nonattainment NSR and PSD
programs. Notwithstanding the preceding sentence, the Settling Defendants may use any
emission decreases of NO,, SO,, and PM generated under this Consent Decree at Units 1 and 2
as creditable decreases for the purpose of obtaining netting credit for these pollutants at Unit 3
under the Clean Air Act’s Nonattainment NSR and PSD programs, if:

a. The Settling Defendants submit, as and addendum to its construction permit
application for Unit 3, an analysis that proposes emissions limits for NO,, SO,,
and PM that are equivalent 1o BACT as defined in the 42 U.S.C. § 7479(3), and
NDDH issues a federally enforceable permit for Unit 3 that includes emissions
limits that reflect BACT-equivalent level controls at the time of construction of

the Unit, and that are at least as stringent as a 30-Day Rolling Average SO,
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Removal Efficiency of at least ninety-five percent 95% (if the Settling Defendants
install a wet FGD on Unit 3) or 90% (if the Settling Defendants install a dry FGD
on Unit 3), a 30-Day Rolling Average NO, Emission Rate not greater than 0.100
1b/MMBtu, and an Emission Rate for PM of no greater than 0.015 Ibs/MMBtu,
provided that, at any time following the commencement of operation of this new
Unit, the Settling Defendants may submit to EPA and NDDH a written petition
for a higher 30-Day Rolling Average NO, Emission Rate if the Settling
Defendants can demonstrate that it cannot achieve such an emission rate on this
new Unit;

b. The Settling Defendants have been and remain in full compliance with the plant-
wide SO, tonnage limitation set forth in Paragraph 50 of this Consent Decree and
NDDH has issued a federally-enforceable permit for Units 1, 2, and 3 that will
limit the Plant-Wide Annual Average of the Tonnage for Two Calendar Years for
SO, at those units to 11,500 tons per year commencing January 1, 2012; and

C. NDDH determines through air quality modeling submitted by the Settling
Defendants in accordance with NDDH modeling protocols that the impact on
either a PSD increment or on visibility in Ciass I Areas from the combined
emissions at Units 1, 2 and 3, after the pollution control upgrades and installations
required by this Consent Decree are operational, will be less than the impact from
the combined emissions at Units 1 and 2 before such controls are operational.

90. Decreases in actual emissions of NO,, SO,, and PM generated under this Consent

Decree at Units 1 and 2 qualify as contemporaneous decreases under 40 C.F.R. § 52.21(b)(3)(ii)
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(July 1, 2005) for the purpose of obtaining netting credits for these pollutants at Unit 3, as long
as the Settling Defendants commence construction of Unit 3 on or before December 31, 2012.

91. Nothing in this Consent Decree is intended to affect the application of Section 33-15-
15-01.2 of the North Dakota Administrative Code regardingvthe availability of extensions on the
commencement of construction for newly permitted facilities.

92. Nothing in this Consent Decree is intended to preclude the emission reductions
generated under this Consent Decree from being considered by NDDH and EPA as creditable
emission decreases for the purpose of attainment demonstrations submitted pursuant to Section
110 of the Act, 42 U.S.C. § 7410, or in determining impacts on NAAQS or PSD increment.

VIII. ADDITIONAL INJUNCTIVE RELIEF

93. The Settling Defendants shall implement the wind turbine project (“Project”)
described in this Section in compliance with the approved plans and schedules for such Project
and other terms of this Consent Decree. The Settling Defendants shall submit plans for the
Project to the United States for review and approval pursuant to Section XII (Review and
Approval of Submittals) of this Consent Decree in accordance with the schedules set forth in this
Section. In implementing the Project, the Settling Defendants shall spend no less than $5.0
million in funds (“Project Dollars™) pursuant to the schedule set forth in Paragraph 103. The
Settling Defendants shall maintain, and present to the United States, upon request, all documents
to substantiate the Project Dollars expended and shall provide these doéuments to the United
States and NDDH within thirty (30) days of a request by the United States or NDDH for the
documents.

94. The Settling Defendants shall make all plans and reports prepared by the Settling
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Defendants pursuant to the requirements of this Section of the Consent Decree publicly available
without charge.

95. The Settling Defendants shall certify, as part of the plan submitted to the United
States for the Project that, as of the date of this Consent Decree, the Settling Defendants are not
otherwise required by law to perform the Project described in the plan, that the Settling
Defendants are unaware of any other person who is required by law to perform the Project, and
that the Settling Defendants will not use the Project, or portion thereof, to satisfy any obligations
that it may have under other applicable requirements of law.

96. The Settling Defendants shall use good faith efforts to secure as much benefit as
possible for the Project Dollars expended, consistent with the applicable requirements and limits
of this Consent Decree.

97. Regardless of whether the Settling Defendants elected (where such election is
allowed) to undertake the Project by itself or to do so by contributing funds to another person or
instrumentality that will carry out the Project, the Settling Defendants acknowledge that they
will receive credit for the expenditure of such funds as Project Dollars only if the Settling
Defendants demonstrate that the funds have been actually spent by either the Settling Defendants
or by the person or instrumentality receiving them (or, in the case of internal costs, have actually
been incurred by the Settling Defendants), and that such expenditures met all requirements of
this Consent Decree.

98. The Settling Defendants shall receive full credit for their expenditures only to the
extent that they do not receive an offsetting financial or economic benefit from such

expenditures; in determining how many Project Dollars have been spent by the Settling
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Defendants, the Settling Defendants shall debit any such offsetting financial or economic benefit
received against any of the Settling Defendants’ expenditures for the Project.

99. Within sixty (60) days following the completion of the Project required under this
Consent Decree, the Settling Defendants shall submit to the United States a report that
documents the date that the Project was completed, the Settling Defendants’ results of
umplementing the Project, including the emission reductions or other environmental benefits
achieved, and the Project Dollars expended by the Settling Defendants in implementing the
Project.

100. The Settling Defendants shall not financially benefit to a greater extent than any
other member of the general public from the sale or transfer of technology obtained in the course
of implementing any Project.

101. Project Dollar credit given for the Project shall reflect the Settling Defendants’ net
cost in implementing the Project, and any economic benefit or income resulting from the Project
shall be deducted from the Project Dollar credit given to the Project.

102. Beginning one (1) year after entry of this Consent Decree, the Settling Defendants
shall provide the United States with semi-annual updates concerning the progress of the Project.

103. Within 180 days after entry of this Consent Decree, the Settling Defendants shall
submit a plan to EPA and the State for a Project to provide their members with electricity
generated from wind turbines. The Project shall require the Settling Defendants to either (a) by
December 31, 2012, spend no less than $5,000,000 in Project Dollars to purchase and install its
own wind turbines, or (b) by December 31, 2009, enter into a power purchase agreement with a

provider of wind energy that requires the provider of wind energy to build new wind turbines by
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this same date in the Settling Defendants’ service territory with a capacity of approximately

5 MW, and that obligates the Settling Defendants to purchase the entire electric output from the
turbines for a period of no less than 15 years. The power purchase agreement shall have a
discounted present value of cash outflows of no less than $5,000,000, based on a discount rate of
6.25%.

IX. CIVIL PENALTY

104. Within thirty (30) calendar days after entry of this Consent Decree, the Settling
Defendants shall pay to the United States a civil penalty in the amount of $425,000. The civil
penalty shall be paid by Electronic Funds Transfer (“EFT”) to the United States Department of
Justice, in accordance with current EFT procedures, referencing USAQ File Number 2006V0009
and DOJ Case Number 90-5-2-1-07717 and the civil action case name and case number of this
action. The costs of such EFT shall be the Settling Defendants’ responsibility. Payment shall be
made in accordance with instructions provided to the Settling Defendants by the Financial
Litigation Unit of the U.S. Attorney’s Office for the District of North Dakota. Any funds
received after 2:00 p.m. EDT shall be credited on the next business day. At the time of payment,
the Settling Defendants shall provide notice of payment, referencing the USAO File Number, the
DOJ Case Number, and the civil action case name and case number, to the Department of Justice
and to EPA in accordance with Section XVIII (Notices) of this Consent Decree.

105. Within thirty (30) calendar days after entry of this Consent Decree, the Settling
Defendants shall pay to the State a civil penalty in the amount of $425,000. Payment shall be
made in the form of a certified check or cashier’s check, and be payable to “North Dakota
Department of Health” Payment shall be sent to the Director, Air Quality Division, North
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Dakora Deparunient of Health, Bismark, North Dakota S8506-3520. "To ensurc proper credit, the
check must reference United States, et al. v. Minnkota Power Cooperative, et al., and the civi)
achon case number

106. Failure 10 timely pay the civil penalty shall subjecr the Scttling Defendants to
interest accruing from the date payment is due until the date payment is made at the rate
prescribed by 28 U.S.C. § 1961, and shall render the Settling Defendants liable for all charges.
costs, fees. and penalties established by law for the benefit of a creditor or of the United States in
securing pavment.

107. Payments made pursuant to this Sectign are penalties within the meaning of
Section 162(f) of the lnternal Revenue Code, 26 U.S.C. § 162(f), and are not tax-deductible
expenditres for purposes of federal law.

X. RESOLUTION OF CLAIMS

A. Resolution of Plaintiffs’ Civil Claims

108. Claims Based op Modifications Occurring Before the Lodging of Consent

Decree. Entry of this Consent Decree shall resolve all civil claims of the Plaintiffs under;

a. Parts C and D of Subchapter 1 of the Clean Air Act;

b Section 111 of the Clean Air Act and 40 C.F.R. Part 60;

c Sections 502(a) and 504(a) of the Clean Alir Act, but only to the extent that such
claims are based on the Settling Defendants’ failure 0 obtain an operating permit
thar reflects applicable requirements imposed under Part C of Subchapter 1 of the
Clean Air Act; aud

d. Chapters 33-15-12 and 33-15-15 of the North Dakora Administrative Code. as
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well as Chapters 33-15-01 and 33-15-14 as they relate to Chapters 33-15-12 and
33-15-15, and all relevant prior versions of these regulations;
that arose from any modification that commenced at the Milton R. Young Station prior to the
date of lodging of this Consent Decree, including but not limited to modifications alleged in the
Complaint filed by the Plaintiffs in this civil action.

109. Claims Based on Modifications After the Lodging of Consent Decree. Entry of

this Decree also shall resolve all civil claims of the Plaintiffs for pollutants regulated under:
a. Parts C and D of Subchapter 1 of the Clean Air Act, and under regulations
promulgated thereunder as of the date of lodging of this Decree; and
b. Chapter 33-15-15 of the North Dakota Administrative Code, as well as
Chapter 33-15-01 and 33-15-14 as they relate to Chapter 33-15-15;
where such claims are based on a modification completed before December 31, 2015 and: 1)
commenced at either Unit 1 or Unit 2 at the Milton R. Young Station after lodging of this
Decree; or i1) that this Consent Decree expressly directs the Settling Defendants to undertake.
The term “modification” as used in this Paragraph shall have the meaning that term is given
under the Clean Air Act statute as it existed on the date of lodging of this Decree.
110. Reopener. The resolution of the civil claims of the United States provided by this
Subsection is subject to the provisions of Section B of this Section.

B. Pursuit of Plaintiffs’ Civil Claims Otherwise Resolved

111. Bases for Pursuing Resolved Claims. If the Settling Defendants:
a. fail by more than ninety (90) days (which may be extended by written

agreement of the Parties) to complete installation or upgrade, and
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commence operation, of any emission control device, unless that failure is
excused under the Force Majeure provisions of this Consent Decree; or
b. emit more SO, than allowed by the following tonnage limitations:
1. 31,000 tons of SO, based on a Plant-Wide 12-Month Rolling
Average Tonnage beginning January 1, 2006;
2. 26,000 tons of SO, based on a Plant-Wide 12-Month Rolling
Average Tonnage beginning January 1, 2011;
3. 11,500 tons of SO, based on a Plant-Wide 12-Month Rolling
Average Tonnage beginning January 1, 2012; and
4, 8,500 tons of SO, per year based on a Plant-Wide 12-Month
Rolling Average Tonnage beginning January 1, 2014, in the event
that Milton R. Young Unit 3 is not operational by December 31,
2015;
then the Plaintiffs may pursue any claim that is otherwise covered by the covenant not to
sue or to bring administrative action under Subsection A of this Section for any claims based on
modifications undertaken at a Unit where the modification(s) on which such claim is based was
commenced after lodging of the Consent Decree and within the five years preceding the
violation or failure specified in this Paragraph.
112. Additional Bases for Pursuing Resolved Claims for Modifications. The
Plaintiffs may also pursue claims arising from a modification (or collection of modifications) at a
Unit that is otherwise covered by the covenant not to sue or to bring administrative action under

Subsection A of this Section, if the modification (or collection of modifications) at the Unit on
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which such claims are based (a) was commenced after lodging of this Consent Decree, and (b)
individually (or collectively) increased the maximum hourly emission rate of that Unit for NO,
or SO, (as measured by 40 C.F.R. § 60.14 (b) and (h)) by more than ten percent (10%).
XI. PERIODIC REPORTING
113. Beginning thirty (3 Oj days after the end of the first full calendar quarter following
the entry of this Consent Decree, continuing on a semi-annual basis until December 31, 2020,
and in addition to any other express reporting requirement in this Consent Decree, the Settling
Defendants shall submit to EPA and the State a progress report, containing
a. all information necessary to determine compliance with this Consent Decree,
including but not limited to information required to be included in the reports
pursuant to Paragraphs 49,55, 56, 70, and 99; and
b. all information indicating that the installation and commencement of operation for
a pollution control device may be delayed, including the nature and cause of the
delay, and any steps taken by the Settling Defendants to mitigate such delay.
114. In any periodic progress report submitted pursuant to this Section, the Settling
Defendants may incorporate by reference information previously submitted under their Title V
permitting requirements, provided that the Settling Defendants attach the Title V permit report
(or pertinent portions of such report) and provide a specific reference to the provisions of the
Title V permit report that are responsive to the information required in the periodic progress
report.
115. In addition to the progress reports required pursuant to this Section, the Settling

Defendants shall provide a written report to Plaintiffs of any violation of the requirements of this
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Consent Decree, including exceedances of the 30-Day Rolling Average Removal Efficiencies,
30-day Rolling Average Emission Rates, PM Emission Rates, and Plant-Wide Tonnage limits
within ten (10) business days of when the Settling Defendants knew or should have known of
any such violation. In this report, the Settling Defendants shall explain the cause or causes of the
violation and all measures taken or to be taken by the Settling Defendants to prevent such
violations in the future. Exceedances of the PM Emission Rates shall be reported within forty-
five (45) days of the completion of the stack test that demonstrates such non-compliance. In this
report, the Settling Defendants shall explain the cause or causes of the violation and all measures
taken or to be taken by the Settling Defendants to prevent such violations in the future.

116. Each Settling Defendant’s report shall be signed by each of the Settling
Defendant’s Environmental Manager or, in his or her absence, the Settling Defendant’s Vice
President of Generation, or higher ranking official, and shall contain the following certification:

This information was prepared either by me or under my direction
or supervision in accordance with a system designed to assure that
qualified personnel properly gather and evaluate the information
submitted. Based on my evaluation, or the direction and my
inquiry of the person(s) who manage the system, or the person(s)
directly responsible for gathering the information, I hereby certify
under penalty of law that, to the best of my knowledge and belief,
this information is true, accurate, and complete. I understand that

there are significant penalties for submitting false, inaccurate, or
incomplete information to the United States.
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XII. REVIEW AND APPROVAL OF SUBMITTALS

117. The Settling Defendants shall submit each plan, report, or other submission to EPA
and the State whenever such a document is required to be submitted for review or approval
pursuant to this Consent Decree. EPA and the State, to the extent that this Consent Decree
provides for joint approval with the State, may approve the submittal or decline to approve it and
provide written comments. Within sixty (60) days of receiving written comments from EPA, the
Settling Defendants shall either: (a) revise the submittal consistent with the written comments
and provide the revised submittal for final approval to EPA aﬁd, if applicable, to the State; or (b)
submit the matter for dispute resolution, including the period of informal negotiations, under
Section XV (Dispute Resolution) of this Consent Decree.

118. Upon receipt of EPA’s final approval of the submittal, and the State’s final
approx‘/al, if applicable, or upon completion of the submittal pursuant to dispute resolution, the
Settling Defendants shall implement the approved submittal in accordance with the schedule
specified therein.

XIII. STIPULATED PENALTIES

119. For any failure by the Settling Defendants to comply with the terms of this Consent
Decree, and subject to the provisions of Sections XIV (Force Majeure) and XV (Dispute
Resolution) of this Consent Decree, the Settling Defendants shall pay, within thirty (30) days
after receipt of written demand to the Settling Defendants by the United States, the following

stipulated penalties to the United States:

Consent Decree Violation Stipulated Penalty
(Per day per violation,
unless otherwise specified)
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a. Failure to pay the civil penalty as specified in
Section IX (Civil Penalty) of this Consent Decree

$10,000

b. Failure to comply with any applicable NO,
emission rate resulting from the State’s BACT
determination, 30-Day Rolling Average Removal
Efficiency for SO,, or Emission Rate for PM, where the
violation is less than 5% in excess of the limits set forth in
this Consent Decree

$2,500

c. Failure to comply with any applicable NO,
emission rate or removal efficiency resulting from the
State’s BACT determination, 30-Day Rolling Average
Removal Efficiency for SO,, or Emission Rate for PM,
where the violation is equal to or greater than 5% but less
than 10% in excess of the limits set forth in this Consent
Decree

$5,000

d. Failure to comply with any applicable NO,
emission rate or removal efficiency resulting from the
State’s BACT determination, 30-Day Rolling Average
Removal Efficiency for SO,, or Emission Rate for PM,
where the violation is equal to or greater than 10% in
excess of the limits set forth in this Consent Decree

$10,000

e. Failure to comply with the Plant-Wide Tonnage
Limitations for One Calendar Year or the Plant-Wide
Tonnage Limitations for the Annual Average of Two
Calendar Years

$60,000 per ton per year
for the first 100 tons over the
limit, and $120,000 per ton per
year for each additional ton
over the limit

f. Failure to install, upgrade, commence operation,
or continue operation of the NO,, SO,, and PM pollution
control devices on any Unit

$10,000 during the first
30 days, $27,000 thereafter

g. Failure to install or operate CEMS as required in $1,000
Paragraphs 82 through 88

h. Failure to conduct annual performance tests of $1,000
PM emissions, as required by Paragraphs 80 and 81

1. Failure to apply for any permit required by this $1,000

Consent Decree
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j. Failure to timely submit, modify, or implement,
as approved, the reports, plans, studies, analyses, protocols,
or other submittals required by this Consent Decree

$750 during the first ten
days, $1,000 thereafter

k. Using, selling, or transferring SO, Allowanceé,
except as permitted in this Consent Decree

the surrender, pursuant
to the procedures set forth in
Paragraphs 55 through 57 of
this Consent Decree, of SO,
Allowances in an amount equal
to four times the number of SO,
Allowances used, sold, or
transferred in violation of this
Consent Decree

1. Using, selling or transferring NO, Allowances
except as permitted in Paragraphs 68 through 71

the surrender of NO,
Allowances in an amount equal
to four times the number of
NO, Allowances used, sold, or
transferred in violation of this
Consent Decree

m. Failure to surrender an SO, Allowance as
required by Subsection B (Surrender of SO, Allowances) of
Section IV (SO, Emission Reductions and Controls)

(a) $27,500 plus (b)
$1,000 per SO, Allowance

n. Failure to undertake and complete any of the
Projects in compliance with Section VIII (Additional
Injunctive Relief) of this Consent Decree

$1,000 during the first
30 days, $5,000 thereafter

0. Any other violation of this Consent Decree

$1,000

120. Notwithstanding the foregoing, the Settling Defendants shall not be liable for

failure to comply with a 30-Day Rolling Average Removal Efficiency for SO, if the Settling

Defendants are in full compliance with the requirements of Paragraph 49 of this Consent Decree,

such exceedance is due to the Settling Defendants’ efforts to reduce ice formation on a wet FGD

stack by resorting to a partial bypass of their FGD, and the Settling Defendants maintain a 30-

Day Rolling Average Removal Efficiency for SO, of no less than 83% during such periods of
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partial bypass,

121. Violation of an Emissior Rate or removal efficiency that is based on a 30-Day
Rolling Average is 2 violation on every day on which the average is based.

122. Where a violation of a 30-Day Rolling Average Removal Efficiency (from the same
source) recurs within periods of less than thirty (30) days, the Sertling Defendants shall not pay a
daily stipulated penalty for any day of the recurrence for which a stpulated penalty has already
been paid.

123. All stipulated penalaies shall begin to accrue on the day after the performance is due
or on the day a violation occurs, whichever is applicable, and shall continue to accrue until
performance is satisfactorily completed or until the violation ceascs. Nothing in this Consent
Decree shall prevent tlie simultapeous accrual of separate stipulated penalties for separate
violations of this Consent Decree.

124. The Settling Defendants shall pay ali supulated penalties to the Plamtiffs witlun
thirty (30) days of receipt of written demand to the Settling Defendants from the United States,
and shall continue to make such payments every thirty (30) days thereafter until the violation(s)
no longer continues, unless the Scttling Defendants elects within 20 days of receipt of wrirten
demand to the Settling Defendants from the United States to dispute the accrual of stipulated
penalties in accordance with the provisions in Section XV (Dispute Resolution) of this Consent
Decree.

125. Stipulated penaldes shall continue to accrue as provided in Paragraph 119 during
any dispute, with interest on accrued stipulated penalties payable and calculated at the rate
cstablished by the Secretary of the Treasury, pursuant to 28 U.S.C. § 1961, but need not be paid
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until the following:

a. If the dispute is resolved by agreement, or by a decision of Plaintiffs pursuant to
Section XV (Dispute Resolution) of this Consent Decree that is not appealed to
the Court, accrued stipulated penaliies agreed or determined to be owing, together
with accrued interest, shall be paid within thirty (30) days of the effective date of
the agreement or of the receipt of Plainﬁffs’ decision;

b. If the dispute is appealed to the Court and Plaintiffs prevail in whole or in part,
the Settling Defendants shall, within sixty (60) days of receipt of the Court’s
decision or order, pay all accrued stipulated penalties determined by the Court to
be owing, together with accrued interest, except as provided in Subparagraph (c);

c. If the Court’s decision is appealed by any Party, the Settling Defendants shall,
within fifteen (15) days of receipt of the final appellate court decision, pay all
accrued stipulated penalties determined to be owing, together with accrued
interest.

For purposes of this Paragraph, the accrued stipulated penalties agreed by the Parties, or
determined by the Plaintiffs through Dispute Resolution, to be owing may be less than the
stipulated penalty amounts set forth in Paragraph 119. The Settling Defendants need not pay any
stipulated penalties based on violations which they dispute and ultimately prevail under the
Dispute Resolution provisions of this Consent Decree.

126. All stipulated penalties shall be paid in the manner set forth in Section IX (Civil

Penalty) of this Consent Decree.
127. Should the Settling Defendants fail to pay stipulated penalties in compliance with
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the terms of this Consent Decree, the Plaintiffs shall be entitled to collect interest on such
penalties, as provided for in 28 U.S.C. § 1961.

128. The stipulated penalties providea for in this Consent Decree shall be in addition to
any other rights, remedies, or sanctions available to any Plaintiff by reason of the Settling
Defendants’ failure to comply with any requirement of this Consent Decree or applicable law,
except that for any violation of the Act for which this Consent Decree provides for payment of a
stipulated penalty, the Settling Defendants shall be allowed a credit for stipulated penalties paid
against any statutory penalties also imposed for such violation.

XIV. FORCE MAJEURE

129. For purposes of this Consent Decre_e, a “Force Majeure Event” shall mean an event
that has been or will be caused by circumstances beyond the control of the Settling Defendants,
their contractors, or any entity controlled by the Settling Defendants that delays compliance with
any provision of this Consent Decree or otherwise causes a violation of any provision of this
Consent Decree despite the Settling Defendants’ best efforts to fulfill the obligation. “Best
efforts to fulfill the obligation” include using best efforts to anticipate any potential Force
Majeure Event and to address the effects of any such event (a) as it is occurring and (b) after it
has occurred, such that the delay or violation is minimized to the greatest extent possible.

130. Notice of Force Majeure Events. If any event occurs or has occurred that may

delay compliance with or otherwise cause a violation of any obligation under this Consent
Decree, as to which the Settling Defendants intends to assert a claim of Force Majeure, the
Settling Defendants shall notify the United States and the State in writing as soon as practicable,

but in no event later than fourteen (14) business days following the date the Settling Defendants

44



first knew, or by the exercise of due diligence should have known, that the event caused or may
cause such delay or violation. In this notice, the Settling Defendants shall reference this
Paragraph of this Consent Decree and describe the anticipated length of time that the ’delay or
violation may persist, the cause or causes of the delay or violation, all measures taken or to be
taken by the Settling Defendants to prevent or minimize the delay or violation, the schedule by
which the Settling Defendants proposes to implement those measures, and the Settling
Defendants’ rationale for attributing a delay or violation to a Force Majeure Event. The Settling
Defendants shall adopt all reasonable measures to avoid or minimize such delays or violations.
The Settling Defendants shall be deemed to know of any circumstance which the Settling
Defendants, their contractors, or any entity controlled by the Settling Defendants knew or should
have known.

131. Failure to Give Notice. If the Settling Defendants fails to comply with the notice

requirements in the preceding Paragraph, the Plaintiffs may void the Settling Defendants’ claim
for Force Majeure as to the specific event for which the Settling Defendants have failed to
comply with such notice requirement.

132. Plaintiffs’ Response. The Plaintiffs shall notify the Settling Defendants in writing

regarding the Settling Defendants’ claim of Force Majeure within twenty (20) business days of
receipt of the notice provided under Paragraph 130. If the Plaintiffs agree 'fhat a delay in
performance has been or will be caused by a Force Majeure Event, the Parties shall stipulate to
an extension of deadline(s) for performance of the affected compliance requirement(s) by a
period equal to the delay actually caused by the event. In such circumstances, an appropriate

modification shall be made pursuant to Section XXII (Modification) of this Consent Decree.
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133. Disagreement. If the Plaintiffs do not accept the Settling Defendants’ claim of
Force Majeure, or if the Parties cannot agree on the length of the delay actually caused by the
Force Majeure Event, the matter shall be resolved in accordance with Section XV (Dispute
Resolution) of this Consent Decree.

134. Burden of Proof. In any dispute regarding Force Majeure, the Settling Defendants

shall bear the burden of proving that any delay in performance or any other violation of any
requirement of this Consent Decree was caused by or will be caused by a Force Majeure Event.
The Settling Defendants shall also bear the burden of proving that the Settling Defendants gave
the notice required by Paragraph 130 and the burden of proving the anticipated duration and

- extent of any delay(s) attributable to a Force Majeure Event. An extension of one compliance
date based on a particular event may, but will not necessarily, resuit in an extension of a
subsequent compliance date.

135. Events Excluded. Unanticipated or increased costs or expenses associated with the

performance of the Settling Defendants’ obligations under this Consent Decree shall not

constitute a Force Majeure Event.

136. Potential Force Majeure Events. The Parties agree that, depending upon the
circumstances related to an event and the Settling Defendants’ response to such circumstances,
the kinds of events listed below are among those that could qualify as Force Majeure Events
within the meaning of this Section: construction, labor, or equipment delays; Malfunction of a
Unit or emission control device; acts of God; acts of war or terrorism; and orders by a
government official, government agency, or other regulatory body acting under and authorized

by applicable law that directs the Settling Defendants to supply electricity in response to a
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system-wide (state-wide or regional) emergency. Depending upon the circumstances and the
Settling Defendants’ response to such circumstances, failure of a permitting authority to issue a
necessary permit in a timely fashion may constitute a Force Majeure Event where the failure of
the permitting authority to act is beyond the control of the Settling Defendants and the Settling
Defendants have taken all steps available to it to obtain the necessary permit, including, but not
limited to: submitting a complete permit application; responding to requests for additional
information by the permitting authority in a timely fashion; and accepting lawful permit terms
and conditions after expeditiously exhausting any legal rights to appeal terms and conditions
imposed by the permitting authority, provided that the Settling Defendants shall not be precluded
from asserting that a new Force Majeure Event has caused or may cause a new or additional
delay in complying with the extended or modified schedule.

137. As part of the resolution of any matter submitted to this Court under Section XV
(Dispute Resolution) of this Consent Decree regarding a claim of Force Majeure, the Parties by
agreement, or this Court by order, may in appropriate circumstances extend or modify the
schedule for completion of work under this Consent Decree to account for the delay in the work
that occurred as a result of any delay agreed to by the United States and the State or approved by
the Court. The Settling Defendants shall be liable for stipulated penalties for their failure
thereafter to complete the work in accordance with the extended or modified schedule.

138. Malfunctions. The Settling Defendants shall notify EPA and NDDH in writing of
each Malfunction impacting a pollution control technology required by this Consent Decree as
soon as practicable, but in no event later than fourteen (14) business days following the date that

the Settling Defendants first knew, or by the exercise of due diligence should have known, of the
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Malfunction. The Settling Defendants shall be deemed to know of any circumstance which the
Settling Defendants, their contractors, or any entity controlled by the Settling Defendants knew
or should have known. In this notice, the Settling Defendants shall describe the anticipated
length of time that the Malfunction may persist, the cause or causes of the Malfunction, all
measures taken or to be taken by the Settling Defendants to minimize the duration of the
Malfunction, and the schedule by which the Settling Defendants proposes to implement those
measures. The Settling Defendants shall adopt all reasonable measures to minimize the'duration
of such Malfunctions and, consistent with 40 C.F.R. § 60.11(d), shall, to the extent practicable,
maintain and operate any affected Unit and associated air pollution control equipment in a
manner consistent with good air pollution control practice for minimizing emissions. A
Malfunction, as defined in Paragraph 16 of this Consent Decree, does not constitute a Force
Majeure Event unless the Malfunction also meets the definition of a Force Majeure Event, as
provided in this Section. Conversely, a period of Malfunction may be excluded by the Settling
Defendants from the calculations of emission rates and removal efficiencies, as allowed under
this Paragraph, if the Malfunction constitutes a Force Majeure event.

XV. DISPUTE RESOLUTION

139. The dispute resolution procedure provided by this Section shall be available to
resolve all disputes arising under this Consent Decree, provided that the Party invoking such
procedure has first made a good faith attempt to resolve the matter with the other Parties.

140. The dispute resolution procedure required herein shall be invoked by one Party
giving written notice to ‘Lhe other Parties advising of a dispute pursuant to this Section. The

notice shall describe the nature of the dispute and shall state the noticing Party’s position with
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regard to such dispute. The Parties receiving such a notice shall acknowledge receipt of the
~ notice, and the Parties in dispute shall expeditiously schedule a meeting to discuss the dispute
informally not later than fourteen (14) days following receipt of such notice.

141. Disputes submitted to dispute resolution under this Section shall, in the first
instance, be the subject of informal negotiations among the disputing Parties. Such period of
informal negotiations shall not extend beyond thirty (30) calendar days from the date of the first
meeting among the disputing Parties’ representatives unless they agree in writing to shorten or
extend this period. During the informal negotiations period, the disputing Parties may also
submit their dispute to a mutually-agreed-upon alterative dispute resolution (“ADR”) forum if
the Parties agree that the ADR activities can be completed within the 30-day informal
negotiations period (or such longer period as the Parties may agree to in writing).

142. If the disputing Parties are unable to reach agreement during the informal
negotiation period, the Plaintiffs shall provide the Settling Defendants with a written summary of
their position regarding the dispute. The written position provided by the Plaintiffs shall be
considered binding unless, within forty-five (45) calendar days thereafter, the Settling
Defendants seeks judicial resolution of the dispute by filing a petition with this Court. The
Plaintiffs may respond to the petition within forty-five (45) calendar days of filing.

143. Where the nature of the dispute is such that a more timely resolution of the issue is
required, the time periods set out in this Section may be shortened upon motion of one of the
Parties to the dispute.

144, This Court shall not draw any inferences nor establish any presumptions adverse to
any disputing Party as a result of invocation of this Section or the disputing Parties’ inability to
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reach agreement.

145. As part of the resolution of any dispute under this Section, in appropriate
circumstances the disputing Parties may agree, or this Court may order, an extension or
modification of the schedule for the completion of the activities required under this Consent
Decree to account for the delay that occurred as a result of dispute resolution. The Settling
Defendants shall be liable for stipulated penalties for their failure thereafter to complete the work
in accordance with the extended or modified schedule, provided that the Settling Defendants
shall not be precluded from asserting that a Force Majeure Event has caused or may cause a
delay in complying with the extended or modified schedule.

146. The Court shall decide all disputes pursuant to applicable principles of law for
resolving such disputes. In their initial filings with the Court under Paragraph 142, the disputing 7
Parties shall state their respective positions as to the applicable standard of law for resolving the
particular dispute.

147. This Paragraph shall govern all disputes under this Consent Decree between any
Party regarding the BACT Determination provided by NDDH under Section V(B) of this
Consent Decree. The Settling Defendants hereby waive their rights to challenge or dispute
NDDH'’s BACT Determination other than through this Paragraph, which shall constitute the sole
means by which the Settling Defendants may dispute such determination.

a. If any Party does not agree, in whole or in part, with NDDH’s BACT
Determination or with the 30-Day Rolling Average NO, Emission Rate
established by NDDH as part of its BACT Determination, it shall notify the other
Parties within thirty (30) days of receipt of the BACT Determination. The notice
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shall describe the particular reason(s) for disagreeing with NDDH’s BACT
Determination. The disputing Party shall bear the burden of proof throughout the
dispute resolution process. The Parties to the dispute shall endeavor to resolve

the dispute informally for up to thirty (30) days following issuance of such notice.

b. If the Parties to the dispute do not reach an agreement during this informal dispute
resolution process, each disputing Party shall provide the other Parties with a
written summary of its position within thirty (30) calendar days after the end of
the informal process. The written position(s) provided by the State shall be
considered binding unless, within forty-five (45) calendar days thereafter, a Party
files with this Court a petition which describes the nature of the dispute and seeks
judicial resolution. The other Parties to the dispute shall respond to the petition(s)
within forty-five (45) calendar days of each such filing.

C. The Court shall sustain the decision by NDDH unless the Party disputing the
BACT Determination demonstrates that it is not supported by the state
administrative record and not reasonable in light of applicable statutory and
regulatory provisions.

XVIL. PERMITS
148. Unless expressly stated otherwise in this Consent Decree (e.g. Paragraph 109), in
any instance where otherwise applicable law or this Consent Decree requires the Settling
Defendants to secure a permit to authorize construction or operation of any device, including all

preconstruction, construction, and operating permits required under state law, the Settling
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Defendants shall make such application in a timely manner. The United States and NDDH will
use their best efforts to expeditiously review all permit applications submitted by the Settling
Defendants in order to meet the requirements of this Consent Decree.

149. When permits are required, the Settling Defendants shall complete and submit
applications for such permits to the appropriate authorities to allow sufficient time for all legally
required processing and review of the permit request, including requests for additional
information by the permitting authorities. Any failure by the Settling Defendants to submit a
timely permit application for any Unit at the Milton R. Young Station shall bar any use by the
Settling Defendants of Section XIV (Force Majeure) of this Consent Decree, where a Force
Majeure claim is based on permitting delays.

150. Notwithstanding the reference to the Title V permit in this Consent Decree, the
enforcement of the permit shall be in accordance with its own terms and the Act. The Title V
permit shall not be enforceable under this Consent Decree, although any term or limit established
by or under this Consent Decree shall be enforceable under this Consent Decree regardless of
whether such term has or will become part of a Title V permit, subject to the terms of Section
XXVI (Conditional Termination of Enforcement Under Consent Decree) of this Consent Decree.

151. Within ninety (90) days after entry of this Consent Decree, the Settling Defendants
shall amend any applicable Title V permit application, or apply for amendments of their Title V
permit, to include a schedule for all unit-specific and plant-specific performance, operational,
maintenance, and control technology requirements established by this Consent Decree including,
but not limited to, emission rates, removal efficiencies, tonnage limitations, and the requirements

pertaining to the surrender of SO, Allowances.
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152, Within one (1) year from the commencement of operation of each pollution
control device to be installed or upgraded on a Unit under this Consent Decree, the Settling
Defendants shall apply to include the requirements and limitations enumerated in this Consent
Decree in either a federally enforceable permit (other than a Title V permit) or amendments to
the North Dakota State Implementations Plan (“SIP”). The permit or SIP amendment shall
require compliance with the following: (a) any applicable 30-Day Rolling Average Emission
Rate or 30-Day Rolling Average Removal Efficiency, (b) the allowance surrender requirements
set forth in this Consent Decree, and (c) any applicable Tonnage limitations set forth in this
Consent Decree.

153. The Settling Defendants shall provide the United States with a copy of each
application for a federally enforceable permit or SIP amendment, as well as a copy-of any permit
proposed as a result of such application, to allow for.timely participation in any public comment
opportunity. The Settling Defendants and the NDDH agree to incorporate 'I:hle SO, limitations in
Subparagraphs 50(c) (and Subparagraph 50(d), if applicable) as federally-enforceable limits for
the Settling Defendants in future permitting proceedings.

154. If the Settling Defendants sell or transfer to an entity unrelated to the Settling
Defendants (“Third Party Purchaser™) part or all of an ownership interest in a Unit (“Ownership
Interest”) covered under this Consent Decree, the Settling Defendants shall comply with the
requirements of Paragraphs 148 through 153 with regard to that Unit prior to any such sale or
transfer unless, following any such sale or transfer, the Settling Defendants remains the holder of

the permit for such facility.



XVII. INFORMATION COLLECTION AND RETENTION
155. Any authorized representative of the Plaintiffs, including their attorneys,
contractors, and consultants, upon presentation of credentials, shall have a right of entry upon the

premises of any facility covered under this Consent Decree at any reasonable time for the

purpose of:
a. monitoring the progress of activities required under this Consent Decree;
b. verifying any data or information submitted to the Plaintiffs in accordance with
the terms of this Consent Decree;
C. obtaining samples and, upon request, splits of any samples taken by the Settling
Defendants or their representatives, contractors, or consultants; and
d. assessing the Settling Defendants’ compliance with this Consent Decree.

156. The Settling Defendants shall retain, and instruct their contractors and agents to
preserve, all non-identical copies of all records and documents (including records and documents
in electronic form) now in their or their contractors’ or agents’ possession or control, and that
directly relate to the Settling Defendants’ performance of their obligations under this Consent
Decree, until December 31, 2020. This record retention requirement shall apply regardless of
any corporate document retention policy to the contrary.

157. All information and documents submitted by the Settling Defendants pursuant to
this Consent Decree shall be subject to public disclosure based on requests under applicable law
providing for such disclosure unless (a) the information and documents are subject to legal
privileges or protection or (b) the Settling Defendants claim and substantiate in accordance with

40 C.F.R. Part 2 that the information and documents contain confidential business information.
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158. Nothing in this Consent Decree shall limit the authority of the Plaintiffs to conduct
tests and inspections at facilities covered under this Consent Decree under Section 114 of the
Act, 42 U.S.C. § 7414, or any other applicable federal or state laws, regulations or permits.

XVIII. NOTICES

159. Unless otherwise provided herein, whenever notifications, submissions, or
communications are required by this Consent Decree, they shall be made in writing and
addressed as followé:

As to the United States of America:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611, Ben Franklin Station
Washington, D.C. 20044-7611

DOJ# 90-5-2-1-07717

and

Director, Air Enforcement Division

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

Ariel Rios Building [2242A]

1200 Pennsylvania Avenue, N.W,

Washington, DC 20460

and

U.S. EPA, Region §

Director, Office of Enforcement, Compliance, and Environmental Justice
999 18" Street, Suite 300

Denver, Colorado 80202-2466

As to the State of North Dakota:

Director, Air Quality Division
North Dakota Department of Health
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Bismark, North Dakota 58506-5520

As to the Settling Defendants:

David Sogard, General Counsel

John Graves, Environmental Manager
1822 State Mill Road

P.O. Box 13200

Grand Forks, ND 58208-3200

160. All notifications, communications or submissions made pursuant to this Section
shall be sent either by: (a) overnight mail or delivery service; (b) certified or registered mail,
return receipt requested; or (c) electronic transmission, unless the recipient is not able to review
the transmission in electronic form. All notifications, communications and transmissions (a) sent
by overnight, certified or registered mail shall be deemed submitted on the date they are
postmarked, or (b) sent by overnight delivery service shall be deemed submitted on the date they
are delivered to the delivery service. All notifications, communications, and submissions made
by electronic means shall be electronically signed and certified, and shall be deemed submitted
on the date that the Settling Defendants receive written acknowledgment of receipt of such
transmission.

161. Any Party may change either the notice recipient or the address for providing
notices to it by serving the other Parties with a notice setting forth such new notice recipient or
address.

XIX. SALES OR TRANSFERS OF OWNERSHIP INTERESTS

162. If the Settling Defendants propose to sell or transfer part or all of their ownership
interest in any of their real property or operations subject to this Consent Decree (“Ownership
Interest”) to an entity unrelated to the Settling Defendants (“Third Party Purchaser”), they shall
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advise the Third Party Purchaser in writing of the existence of this Consent Decree prior to such
sale or transfer, and shall send a copy of such written notification to the Plaintiffs pursuant to
Section XVIII (Notices) at least sixty (60) days before such proposed sale or transfer.

163. No sale or transfer of an Ownership Interest shall take place before the Third Party
Purchaser and the Plaintiffs have executed, and the Court has approved, a modification pursuant
to Section XXII (Modification) of this Consent Decree making the Third Party Purchaser a party
defendant to this Consent Decree and jointly and severally liable with the Settling Defendants for
all the requirements of this Consent Decree that may be applicable to the transferred or
purchased Ownership Interests, except as provided in Paragraph 165, below.

164. This Consent Decree shall not be construed to impede the transfer of any
Ownership Interests between the Settling Defendants and any Third Party Purchaser as long the
requirements of this Consent Decree are met. In addition, this Consent Decree shall not be
construed to prohibit a contractual allocation—as between the Settling Defendants and any Third
Party Purchaser of Ownership Interests—of the burdens of compliance with this Decree, provided
that both the Settling Defendants and such Third Party Purchaser shall remain jointly and
severally liable to the Plaintiffs for the obligations of the Decree applicable to the transferred or
purchased Ownership Interests, except as provided in Paragraph 165.

165. If the Plaintiffs agree, the United States, the State, the Settling Defendants and the
Third Party Purchaser that has become a party defendant to this Consent Decree pursuant to
Paragraph 163 may execute a modification that relieves Minnkota and/or Square Butte of their
liability under this Consent Décree for, and makes the Third Party Purchaser liable for, all

obligations and liabilities applicable to the purchased or transferred Ownership Interests.
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Notwithstanding the foregoing, however, the Settling Defendants may not assign, and may not
be released from, any obligation under this Consent Decree that is not specific to the purchased
or transferred Ownership Interests, including the obligations set forth in Sections VIII
(Additional Injunctive Relief) and IX (Civil Penalty). The Settling Defendants may propose and
the Plaintiffs may agree to restrict the scope of joint and several liability of any purchaser or
transferee for any obligations of this Consent Decree that are not specific to the purchased or
transferred Ownership Interests to the extent such obligations may be adequately separated in an
enforceable manner.
XX. EFFECTIVE DATE

166. The effective date of this Consent Decree shall be the date upon which this Consent

Decree 1s entered by the Court.

XXI. RETENTION OF JURISDICTION

167. Continuing Jurisdiction. The Court shall retain jurisdiction of this case after entry
of this Consent Decree to enforce compliance with the terms and conditions of this Consent
Decree and to take any action necessary or appropriate for its interpretation, construction,
execution, modification, or adjudication of disputes. During the term of this Consent Decree,
any Party to this Consent Decree may apply to the Court for any relief necessary to construe or

effectuate this Consent Decree.

58



XXII. MODIFICATION

168. The terms of this Consent Decree may be modified only by a subsequent written
agreement signed by all Parties. Where the modification constitutes a material change to any
term of this Consent Decree, it shall be effective only upon approval by the Court.

XXINI. GENERAL PROVISIONS

169. This Consent Decree 1s not a permit. Compliance with the terms of this Consent
Decree does not guarantee compliance with all applicable federal, state, or local laws or
regulations. The removal efficiencies and emission rates set forth herein do not relieve the
Settling Defendants from any obligation to comply with other state and federal requirements
under the Clean Air Act, including the Settling Defendants’ obligations to satisfy any state
modeling requirements set forth in the North Dakota State Implementation Plan. Unless
otherwise indicated herein, citations to statutes or regulations herein shall mean the version of
the statutes or regulations in force as of July 1, 2005.

170. This Consent Decree does not apply to any claim(s) of alleged criminal liability.

171. In any subsequent administrative or judicial action initiated by the Plaintiffs for
injunctive relief or civil penalties relating to the facilities covered by this Consent Decree, the
Settling Defendants shall not assert any defense or claim based upon principles of waiver, res
iudicata, collateral estoppel, issue preclusion, claim preclusion, or claim splitting, or any other
defense based upon the contention that the claims raised by the Plaintiffs in the subsequent
proceeding were brought, or should have been brought, in the instant case; provided, however,
that nothing in this Paragraph is intended to, or shall, affect the validity of Section X (Resolution

of Claims) of this Consent Decree.
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172. Except as specifically provided by this Consent Decree, nothing in this Consent
Decree shall relieve the Settling Defendants of their obligations to comply with all applicable
federal, state, and local laws and regulations. Nothing contained in this Consent Decree shall be
construed to prevent or limit the rights of the Plaintiffs to obtain penalties, injunctive relief or
other relief under the Act or other federal, state, or local statutes, regulations, or permits.

173. Every term expressly defined by this Consent Decree shall have the meaning given
to that term by this Consent Decree and, except as otherwise provided in this Consent Decree,
every other term used in this Consent Decree that is also a term under the Act or the regulations
implementing the Act shall mean in this Consent Decree what such term means under the Act or
those implementing regulations.

174. Nothing in this Consent Decree is intended to, or shall, alter or waive any
applicable law (including but not limited to any defenses, entitlements, challenges, or
clarifications related to the Credible Evidence Rule, 62 Fed. Reg. 8315 (Feb. 27, 1997))
concerning the use of data for any purpose under the Act, generated either by the reference
methods specified herein or otherwise.

175. Each limit and/or other requirement established by or under this Consent Decree is
a separate, independent requirement.

176. Performance standards, emissions limits, and other quantifative standards set by or
under this Consent Decree must be met to the number of significant digits in which the standard
or limit is expressed. For example, an Emiésion Rate of 0.100 is not met if the actual Emission
Rate is 0.101. The Settling Defendants shall round the fourth significant digit to the nearest third

significant digit, or the third significant digit to the nearest second significant digit, depending
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upon whether the limit is expressed to three or two significant digits. For example, if an actual
Emission Rate is 0.1004, that shall be reported as 0.100, and shall be in compliance with an
Emission Rate of 0.100, and if an actual Emission Rate is 0.1005, that shall be reported as 0.101,
and shall not be in compliance with an Emission Rate of 0.100. The Settling Defendants shall
report data to the number of significant digits in which the standard or limit is expressed.

177. This Consent Decree does not limit, enlarge or affect the rights of any Party to this
Consent Decree as against any third parties.

178. This Consent Decree constitutes the final, complete and exclusive agreement and
understanding among the Parties with respect to the settlement embodied in this Consent Decree,
and supersedes all prior agreements and understandings among the Parties related to the subject
matter herein. No document, representation, inducement, agreement, understanding, or promise
constitutes any part of this Consent Decree or the settlement it represents, nor shall they be used
in construing the terms of this Consent Decree.

179. The United States and the Settling Defendants shall bear their own costs and
attorneys’ fees.

XXIV. SIGNATORIES AND SERVICE

180. Each undersigned representative of the Parties certifies that he or she is fully
authorized to enter into the terms and conditions of this Consent Decree and to execute and
legally bind to this document the Party he or she represents.

181. This Consent Decree may be signed in counterparts, and such counterpart signature
pages shall be given full force and effect.

182. Each Party hereby agrees to accept service of process by mail with respect to all
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matters arising under or relating to this Consent Decree and to waive the formal service
requireinents set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable Local
Rules of this Court including, but not limited to. service of a summons.

XXV, PUBLIC COMMENT

183. The Parties agree and acknowledge that final approval by the United States and
entry of this Consent Decree is subject to the pracedures of 28 C.F.R. § 50.7, which provides for
potice of the lodging of this Consent Decree 1n the Federal Register, an opportunity for public
comment, and the right of the United States to withdraw or withhold consent if the comments
disclose facts or considerations which indicate that the Consent Decree is inappropriate,
improper or inadequate. The Settling Defendants shall not oppose entry of this Consent Decree
by this Court or challenge any provision of this Consent Decree unless the United States has
notified the Settiing Defendants, in writing, that the United States no longer supports entry of the

Consent Decree.

XXV1, CONDITIONAL TERMINATION QF ENFORCEMENT
UNDER CONSENT DECREE

184. Termination as to Completed Tasks. As soon as the Settling Defendants

complete a construction project or any other requirement of this Consent Decree that is not
ongoing or recurring, the Settling Defendants may, by monon to this Court, seek tennination of
the provision or provisions of this Consent Decree that imposed the requirement.

185, Conditional Termination of Enforcement Through the Consent Decree. After

the Settling Defendants:

a. have successfully completed construction, and have maintained operation, of all
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pollution controls as required by this Consent Decree;

b. have obtained a final Title V permit (I) as required by the terms of this Consent
Decree; (ii) that cover all units in this Consent Decree; and (iii) that include as
enforceable permit terms all of the Unit performance and other requirements
specified in Section XVI (Permits) of this Consent Decree; and

c. . certified that the date is later than December 31, 2015;

then the Settling Defendants may so certify these facts to the Plaintiffs and this Court. If the
Plaintiffs do not object in writing with specific reasons within forty-five (45) days of receipt of
the Settling Defendants’ certification, then, for any Consent Decree violations that occur after
the filing of notice, the Plaintiffs shall pursue enforcement of the requirements contained in the
Title V permit through the applicable Title V permit and not through this Consent Decree.

186. Resort to Enforcement under this Consent Decree. Notwithstanding

Paragraph 187, if enforcement of a provision in this Consent Decree cannot be pursued by a
Party under the applicable Title V permit, or if a Consent Decree requirement was intended to be
part of a Title V Permit and did not become or remain part of such permit, then such requirement
may be enforced under the terms of this Consent Decree at any time, unless and until the Settling
Defendants have secured a source-specific revision to the North Dakota State Implementation
Plan to reflect the emission limitations, emissions monitoring, and allowance surrender

requirements set forth in this Consent Decree.
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XXVII. FINAL JUDGMENT

187. Upon approval and entry of this Consent Decree by the Court, this Consent Decree
shall constitute a final judgment in the above-captioned matter between the Plaintiffs and the
Settling Defendants.

SO ORDERED, THIS DAY OF , 2006.

UNITED STATES DISTRICT COURT JUDGE
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FOR THE UNITED STATES OF AMERICA:

SUE ELLEN WOOLDRIDGE

Assistant Attorney General

Environmental and Natural Resources Division
United States Department of Justice

MATTHEW W. MORRISON

Senior Counsel

Environmental Enforcement Section
Environmental and Natural Resources Division
United States Department of Justice
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GRANTA Y. NAKAYAMA

Assistant Administrator

Office of Enforcement and Compliance Assurance
United States Environmental Protection Agency

ADAM M. KUSHNER

Director, Air Enforcement Division

Office of Enforcement and Compliance Assurance
United States Environmental Protection Agency

JEFFREY A. KODISH

Attomey Advisor

Air Enforcement Division

Office of Enforcement and Compliance Assurance
United States Environmental Protection Agency
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CAROL RUSHIN

Assistant Regional Administrator
Office of Enforcement, Compliance
and Environmental Justice

BRENDA MORRIS

Enforcement Attorney

U.S. Environmental Protection Agency
Region 8
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FOR THE STATE OF NORTH DAKOTA:

TERRY L. DWELLE, MD, MPHTM
State Health Officer '
North Dakota Dep’t of Health

WAYNE STENEHJEM
Attorney General
Attorney for North Dakota
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FOR DEFENDANT MINNKOTA POWER COOPERATIVE, INC.:

DAVID LOER
President & CEO

69



FOR DEFENDANT SQUARE BUTTE ELECTRIC COOPERATIVE:

DAVID LOER
General Manager
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XXIX. Final Judgment
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WHEREAS, the United States of America (“the United States”), on behalf of the United
States Environmental Protection Agency (“EPA”) has filed a Complaint with this Consent
Decree, against Wisconsin Electric pursuant to Sections 113(b) and 167 of the Clean Air Act (the
“Act"), 42 U.S.C. §§ 7413(b) and 7477, for injunctive relief and the assessment of civil penalties
for alleged violations of:

(a) the Prevention of Significant Deterioration provisions in Part C of Subchapter

I of the Act, 42 U.S.C. §§ 7470-92;

(b) the nonattainment New Source Review provisions in Part D of Subchapter I

of the Act, 42 U.S.C. §§ 7501-7515;

(c) the federally-enforceable State Implementation Plan developed by the State of

Michigan (the “Michigan SIP”);

(d) the federally-enforceable State Implementation Plan developed by the State of

Wisconsin'(the “Wisconsin SIP”); and

WHEREAS, in its Complaint, Plaintiff alleges, inter alia, that Wisconsin Electric failed
to obtain the necessary permits and install the controls necessary under the Act to reduce its
sulfur dioxide, nitrogen oxides, and/or particulate matter emissions, and that such emissions can
damage human health and the environment;

WHEREAS, the Plaintiff alleges that its Complaint states claims upon which relief can
be granted against Wisconsin Electric under Sections 113 and 167 of the Act, 42 U.S.C. §§ 7413

and 7477, and 28 U.S.C. § 1355;




WHEREAS, Wisconsin Electric has not answered or otherwise responded to the
Complaint filed by the United States in light of the settlement memorialized in this Consent
Decree;

WHEREAS, Wisconsin Electric has denied and continues to deny the violations alleged
in the Complaint, maintains that it has been and remains in compliance with the Act and is not
liable for civil penalties or injunctive relief, and states that it is agreeing to the obligations
imposed by this Consent Decree solely to avoid the costs and uncertainties of litigation, and to
reduce its emissions;

WHEREAS, EPA provided Wisconsin Electric and the States of Michigan and Wisconsin
with actual notice of violations pertaining to Wisconsin Electric’s alleged violations, in
accordance with Section 113(a)(1)of the Act, 42 U.S.C. § 7413(a)(1);

WHEREAS, the Parties anticipate that the States of Michigan and Wisconsin may seek to
intervene in this case, and the Parties anticipate that they will consent to such intervention;

WHEREAS, Wisconsin Electric, consistent with its environmental, health and safety
policy, met with the United States in February 2003, to resolve the Parties’ respective goals for
achieving emission reductions of certain emissions at the electric generating stations covered
under this Consent Decree;

WHEREAS, the Parties anticipate that the installation and operation of pollution control
equipment pursuant to this Consenf Decree will achieve significant reductions in SO,, NO, and
PM emissions and therebyvimprove air quality and that certain actions that Wisconsin Electric
has agreed to undertake are expected to advance technologies and methodologies for reducing

certain air emissions, including mercury;



WHEREAS, nothing in this Consent Decree 1s intended to prohibit the use of emission
reductions under this Consent Decree to demonstrate attainment with §110 of the Act (42 U.S.C.
§ 7410);

WHEREAS, Wisconsin Electric has begun the process of retiring the coal-fired units at
the Port Washington Generating Station and has applied for and received permits to construct
two new combined cycle natural gas units at that facility;

WHEREAS, Wisconsin Electric is seeking approval, including air emissions permits, to
construct three new coal-fired units in Wisconsin at a site adjacent to the South Oak Creek
| Generating Station, designated as the Elm Road Generating Station;

WHEREAS, EPA supports the construction of cleaner power plants to meet growing
energy demands;

WHEREAS, the United States and Wisconsin Electric have agreed, and the Court by
entering this Consent Decree finds: that this Consent Decree has been negotiated in good faith
and at arms length; that this settlement is fair, reasonable, in the best interest of the Parties and in
the public interest; consis‘éent with the goals of the Act; and that entry of this Consent Decree
without further litigation is the most appropriate means of resolving this matter;

and

WHEREAS, the United States and Wisconsin Electric have consented to entry of this
Consent Decree without trial of any issue;

NOW, THEREFORE, without any admission of fact or law, and without any admission
of the violations alleged in the Complaint it is hereby ORDERED, ADJUDGED, AND

DECREED as follows:



L. JURISDICTION AND VENUE

1. This Court has jurisdiction over this action, the subject matter herein, and the
Parties consenting hereto, pursuant to 28 U.S.C. §§ 1331, 1345, 1355, and 1367, Sections 113(b)
and 167 of the Act, 42 U.S.C. §§ 7413(b) and 7477, the Michigan SIP, 40 C.F.R. § 52.1180(b);
45 Fed. Reg. 8348 (February 7, 1980), and the Wisconsin SIP, 40 C.F.R. § 52.2570; Wis.
Admin. Code, NR § 405. Venue is proper under Section 113(b) of the Act, 42 U.S.C. § 7413(b),
and under 28 U.S.C. § 1391(b) and (c). Solely for the purposes of ﬂlis Consent Decree and the
Plaintiff’s underlying Complaint, Wisconsin Electric waives all objections and defenses that it
may have to the claims set forth in the underlying Complaints, and to the jurisdiction of the
Court over Wisconsin Electric and this action, and to venue in this District. Wisconsin Electric
shall not challenge the terms of this Consent Decree or this Court’s jurisdiction to enter and
enforce this Consent Decree. For purposes of the Complaint filed by the United States in this
matter and resolved by the Consent Decree, and for purposes of entry and enforcement of this
Decree, Wisconsin Electric waives any defense or objection based on standing. Except as
expressly provided for herein, this Consent Decree shall not create any rights in any party other
than the United States and Wisconsin Electric. Except as provided by Section XXVII (Public
Comument), the Parties consent to entry of this Consent Decree without further notice.

II. APPLICABILITY

2. Upon entry, the provisions of this Consent Decree shall apply to and be binding
upon the United States and Wisconsin Electric, its successors and assigns, and Wisconsin

Electric’s officers, employees, and agents solely in their capacities as such.



3. Wisconsin Electric shall provide a copy of this Consent Decree to all vendors,
suppliers, consultants, contractors, agents, and any other company or organization retained to
perform any of the work required by this Consent Decree. Notwithstanding any retention of
contractors, subcontractors, or agents to perform any work required under this Consent Decree,
Wisconsin Electric shall be responsible for ensuring that all work is performed in accordance
with the requirements of this Consent Decree. In any action to enforce this Consent Decree,
Wisconsin Electric shall not assert as a defense the failure of its ofﬁcefs, directors, employees,
servants, agents, or contractors to take actions necessary to comply with this Consent Decree,
unless Wisconsin Electric establishes that such failure resulted from a Force Majeure Event, as
defined in Paragraph 143 of this Consent Decree.

III. DEFINITIONS

4, A3 O-day. Rélligg' Average Emission Rate” shall be determined by calculating an
arithmetic average of all hou1;1y -émjssion rates in lb/mmBTU for the current day and the previous
29 Operating Days. A new 30-day Rolling Average Emission Rate shall be calculated for each
new Operating Day. Each 30-Day Rolling Average Emission Rate shall include all start-up, shut
down and Malfunctién periods within each Operating Day. A Malfunction shall be excluded
from this Emission Rate, however, if it is determined to be a Force Majeure Event and satisfies
the Force Majeure provisions of this Consent Decree.

5. “30-Day Rolling Average Removal Efficiency”” means the percent reduction in
the mass of a pollutant achieved by a Unit’s pollution control device over a 30-day period. This
percentage shall be calculated by subtracting the Unit’s outlet 30-Day Rolling Average Emission

Rate from the Unit’s inlet 30-Day Rolling Average Emission Rate, dividing that difference by



the Unit’s inlet 30-Day Rolling Average Emission Rate, and then multiplying by 100. A new
30-Day Rolling Average Removal Efficiency shall be calculated for each new Operating Day,
and shall include all periods of startup, shutdown and Malfunction within an Operating Day. A
Malfunction shall be excluded from this removal efficiency, however, if it is determined to be a
Force Majeure Event and satisfies the Force Majeure provisions of this Consent Decree.

6. “Air Quality Control Region” means a geographic area designated under Section
107(c) of the Act, 42 U.S.C. § 7407(c).

7. “Baseline” means the annual average emissions of SO, and NO, of the Plants in
the Wisconsin Electr.ic System for calendar years 2000 and 2001, as measured under 40 C.F.R.
Part 75.

8. “Boiler Island” means a Unit’s (A) fuel combustion system (including bunker,
coal pulverizers, crusher, stoker, and fuel burners); (B) combustion air system; (C) steam
generating system (i.e., firebox, boiler tubes and walls); and (D) draft system (excluding the
stack), as further described in “Interpretation of Reconstruction,” by John B. Rasnick, U.S. EPA
(November 25, 1986) and the attachments thereto.

9. “BH” means baghouse, a pollution control device for the redﬁction of particulate
matter (“PM”).

10.  “Capital Expenditure” means all capital expenditures, as defined by Generally
Accepted Accounting Principles (“GAAP”), excluding the cost of installing or upgrading

pollution control devices.



11. “CEMS” or “Continuous Emission Monitoring System” means, for obligations
involving NO, and SO, under this Decree, the devices defined in 40 C.F.R. § 72.2 and installed
and maintained as required by 40 C.F.R. Part 75.

12.  “Clean Air Act” or “Act” means the federal Clean Air Act, 42 U.S.C. §§7401-
7671q, and its implementing regulations.

13. “Consent Decree” or “Decree” means this Consent Decree.

14. “Elm Road Generating Station” means the proposed coal-fired electric generating
units, for which Wisconsin Electric is seeking regulatory approval to construct at a site adjacent
to the South Oak Creek Generating Station.

15.  “Emission Rate” means the number of pounds of pollutant emitted per million
BTU of heat input (“Ib/mmBTU”), measured in accordance with this Consent Decree.

16.  “EPA” means the United States Environmental Protection Agency.

17.  “ESP” means electrostatic precipitator, a pollution control device for the
reduction of particulate matter (“PM”):

18.  “Existing Units” means those Units included in the Wisconsin Electric System.

19. “Flue gas desulfurization system,” or “FGD,” means a pollution control device

that employs flue gas desulfurization technology for the reduction of sulfur dioxide.

20. “Fossil fuel” means any hydrocarbon fuel, including coal, petroleum oil, or
natural gas.
21.  “Improved Unit” means, in the case of NO,, a Wisconsin Electric System Unit

scheduled under this Decree to be equipped with SCR (or equivalent NOx control technology

approved pursuant to Paragraph 56) or to be retired, and, in the case of SO,, a Wisconsin Electric



System Unit scheduled under this Decree to be equipped with an FGD (or equivalent SO, control
technology approved pursuant to Paragraph 71) or to be retired. A Unit may be an Improved
Unit for one pollutant without being an Improved Unit for the other.

22, “Ib/mmBTU” mean one pound of a pollutant per million British Thermal Units of

heat input.

23. “Malfunction” means malfunction as that term is defined under 40 C.F.R.§ 60.2.
24. “MW?” means a megawatt, or one million Watts.
25.  *“National Ambient Air Quality Standards” means national air quality standards

promulgated pursuant to Section 109 of the Act, 42 U.S.C. § 7409.

26. “New Units” means any coal-fired or natural gas fired units that commence
operation after entry of this Consent Decree, including but not limited to the re-powered natural
gas units at the Port Washington Generating Station.

27. “NO,” means oxides of nitrogen, as measured in accordance with the provisions
of this Consent Decree.

28. “Nonattainment NSR” means the nonattainment area New Source Review
program within the meaning of Part D of Subchapter I of the Act, 42 U.S.C. §§ 7510-7515, 40
C.F.R. Part 51.

29.  “NSPS” means New Source Performance Standards within the meaning of Part A
of Subchapter I, of the Clean Air Act, 42 U.S.C. § 7411, 40 C.F.R. Part 60.

30. “Operating Day” means any calendar day on which a Unit fires fossil fuel.



31, “Other Unit” means any Unit of the Wisconsin Electric System that is not an
Improved Unit for the pollutant in question. A Unit may be an Improved Unit for NOx and an
Other Unit for SO, and vice versa.

32.  “PM Control Device” means an electrostatic precipitator (“ESP”) or a baghouse
(“BH”), devices which reduce emissions of particulate matter (PM).

33.  “Parties” means Wisconsin Electric and the United States.

34,  “Permitting State” means the state in which a particular Unit is located from
which Wisconsin Electric is required to obtain permits, licenses, or approvals in order to install
or operate a source of air pollution.

35. “Plaintiff” means the United States.

36. “PM” means particula;e matter, as mea;ured in accordance with the. provisions of
this Consent Decree.

37.  “PM CEMS” or “PM continuous emission monitoring system” means equipment
that samples, analyzes, measures, and provides PM emissions data -- by readings taken at
frequent intervals — and makes an electronic or paper record of the PM emissions measured.

38. “PM Emission Rate” shall mean the average number of pounds of PM emitted per
million BTU of heat input (“1b/mmBTU"), as measured in annual stack tests, in accordance with
the reference methods set forth in 40 C.F.R. Part 60, Appendix A, Method 5 or Method 17.

39.  “Project Dollars” means Wisconsin Electric’s expenditures and payments
incurred or made in carrying out the projects identified in Section IX of this Consent Decree
(Environmental Projects) to the extent that such expenditures or payments both: (a) comply with

the Project Dollar and other requirements set by this Consent Decree in Section IX of this



Consent Decree (Environmental Projects); and (b) constitute Wisconsin Electric’s external costs
for contractors, vendors, and equipment, and its internal costs consisting of employee time,
travel, and other out-of-pocket expenses specifically attributable to these particular projects and
documented in accordance with “GAAP”.

40.  “PSD” means Prevention of Significant Deterioration within the meaning of Part
C of Subchapter I of the Clean Air Act, 42 U.S.C. §§ 7470 - 7492 and 40 C.F.R. Part 52.

41.  “SCR” means a device that employs selective catalytic reduction technology for
the reduction of nitrogen oxides.

42, “SO,” means sulfur dioxide, as measured in accordance with this Consent
Decree.

43, “S0O, Allowance” means an “allowance,” as defined at 42 U.S.C. § 7651a(3): an
authorization, allocated to an affected unit, by the Administrator of EPA under Subchapter [V of
the Act, to emit, during or after a specified calendar year, one ton of sulfur dioxide.

44.  [RESERVED.]

45.  “System-wide 12-Month Rolling Average Emission Rate” means (a) summing the
pounds of pollutant iﬁ question emitted from the Wisconsin Electric System during the most
recent complete month and the previous eleven (11) months, (b) summing the heat input to the
Wisconsin Electric System in mmBTU during the most recent complete month and the previous
eleven (11) months, and (c) dividing the total number of pounds of pollutants emitted during the
twelve (12) months by the total heat input during the twelve (12) months, and expressing the
resulting figure in 1bs/mmBTU. A new System-wide 12-Month Rolling Average Emission Rate

shall be calculated for each new complete month. Each “System-wide 12-Month Rolling
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Average Emission Rate” shall include all start-up, shut down and Malfunction periods within
each complete month.

46.  “System-wide 12-Month Rolling Tonnage” means the sum of the tons of pollutant
in question emitted from the Wisconsin Electric System in the most recent month and the
previous eleven (11) months. A new System-wide 12-Month Rolling Tonnage will be calculated
for each new complete month.

47.  “Title V Permit” means the permit required of Wisconsin Electric’s major sources
under Subchapter V of the Clean Air Act, 42 U.S.C. §§ 7661-7661e.

48.  “Unit” means, for the purpose of this Consent Decree, collectively, the coal
pulverizer, the stationary equipment that feeds coal to the boiler, the boiler that produces steam
for the steam turbine, the steam turbine, the generator, the equipment necessary to operate the
generator, steam turbine and boiler, and all ancillary equipment, including pollution control
equipment, or systems necessary for the production of electricity. An electric utility steam
generating station may be comprised of one or more Units.

49.  “Unit-Specific 12-Month Rolling Tonnage” means the sum of the tons of
pollutant in question emitted from the applicable Unit in the most recent month and the previous
eleven (11) months. A new Unit-Specific 12-Month Rolling Tonnage will be calculated for each
new complete month.

50. “WEC” means Wisconsin Energy Corporation, the parent company of Wisconsin
Electric and W.E. Power.

51. “W.E. Power” means W.E. Power LLC, a subsidiary of WEC and an affiliate of

Wisconsin Electric.
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52. “Wisconsin Electric” means the Wisconsin Electric Power Company.
53. “Wisconsin Electric System” means, solely for purposes of this Consent Decree,
the following twenty-three (23) coal-fired, electric utility steam generating Units (with the rated
MW,,., capacity of each Unit noted in parentheses):
L Presque Isle Generating Station in Marquette, Michigan - Unit 1 (25
MW), 2 (37.5 MW), 3 (54.4 MW), 4 (57.8 MW), 5 (90 MW), 6 (90 MW),
7 (90 MW), 8 (90 MW), and 9 (90 MW);

L4 Pleasant Prairie Generating Station in Kenosha, Wisconsin - Units 1
(616.6 MW) and 2 (616.6 MW);

L South Oak Creek Generating Station in Oak Creek, Wisconsin - Units 5
(275 MW), 6 (275 MW), 7 (317.6 MW), and 8 (324 MW);

L Port Washington Generating Station in Port Washington, Wisconsin -
Units 1 (80 MW), 2 (80 MW), 3 (80 MW), and 4 (80 MW);

L Valley Generating Station in Milwaukee, Wisconsin - Units 1 (80 MW), 2

(80 MW), 3 (80 MW), and 4 (80 MW).
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IV. UNITS TO BE CONTROLLED OR RETIRED
54,  Wisconsin Electric shall either satisfy the emission control requirements of
Paragraphs 55 and 70 with regard to the following Units or retire and permanently cease to

operate the following Units within the Wisconsin Electric System by the following dates:

Unit Date by which
Wisconsin Electric Must

Control or Cease to
Operate Unit

Port Washington Unit 4

Upon Entry of this
Consent Decree

Port Washington Unit 1

December 31, 2004

Port Washington Unit 2

December 31, 2004

Port Washington Unit 3

December 31, 2004

Qak Creek Unit 5

December 31, 2012

Qak Creek Unit 6

December 31, 2012

Presque Isle Unit 1

December 31, 2012

Presque Isle Unit 2

December 31, 2012

Presque Isle Unit 3

December 31, 2012

Presque Isle Unit 4

December 31,2012
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V. NO, EMISSION REDUCTIONS AND CONTROLS

A. NO, Emission Controls

55.  Wisconsin Electric shall install and commence continuous operation of Selective
Catalytic Reduction technoldgy (“SCR?”) (or equivalent NO, control technology approved
pursuant to Paragraph 56) so as to achieve a 30-Day Rolling Average Emission Rate not greater
than 0.100 Ib/mmBTU NO, on the following Units within the Wisconsin Electric System by the

following dates:

Unit Date by Which
Wisconsin Electric Must
Complete Installation

and Continuously
Operate SCR

Pleasant Prairie Unit 2 December 31, 2003

Pleasant Prairie Unit 1 December 31, 2006

Oak Creek Unit 7 December 31, 2012

Qak Creek Unit 8 December 31, 2012

56.  With prior written notice to and approval from EPA, Wisconsin Electric may, in

lieu of installing and operating any such SCR, install and operate equivalent NO, control
technology so long as such equivalent NO, control technolegy achieves a 30-Day Rolling
Average Emission Rate not greater than 0.100 Ib/mmBTU NO,.

57.  Wisconsin Electric shall continuously operate SCR (or equivalent NOx control
technology approved pursuant to Paragraph 56) at all times that the Unit it serves is in operation
consistent with the technological limitations, manufacturers’ specifications, and good operating

practices, for the SCR or equivalent technology.
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58.  Wisconsin Electric shall also operate either low NO, burners (“LNB”) or
combustion control technology on the following Units within the Wisconsin Electric System.
Such low-NO, burner or combustion control technology shall be operational in accordance with

the following schedule:
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Units to be NO, Control Deadline for
Controlled Commencement of
Operation
Valley Boiler 1 LNB and Combustion 30 days after the
Optimization Software date of lodging of
(Existing LNB and this Consent Decree

Combustion Optimization
Software)

Valley Boiler 2 LNB and Combustion 30 days after the
Optimization Software date of lodging of
(Existing LNB and this Consent Decree
Combustion Optimization
Software)

Valley Boiler 3 LNB and Combustion 30 days after the
Optimization Software date of lodging of
(Existing LNB and this Consent Decree
Combustion Optimization
Software)

Valley Boiler 4 LNB and Combustion 30 days after the
Optimization Software date of lodging of
(Existing LNB and this Consent Decree

Combustion Optimization
Software)

Presque Isle Unit
5

LNB and Combustion
Optimization Software

December 31, 2003

Presque Isle Unit
6

LNB and Combustion
Optimization Software

December 31, 2003

Presque Isle Unit
7

LNB and Combustion
Optimization Software

December 31, 2005

(Existing LNB)
Presque Isle Unit | LNB and Combustion December 31, 2005
8 Optimization Software

(Existing LNB)

Presque Isle Unit
9

LNB and Combustion
Optimization Software
(Existing LNB)

December 31, 2006
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B. System-Wide NO, Emission Limits
59. Wisconsin Electric shall not exceed the Wisconsin Electric System-wide 12-

Month Rolling Average Emission Rates for NO, as specified below:

Beginning on System-wide 12-Month
Rolling Average
Emission Rate for NO,
January 1, 2005 0.270 Ibs/mmBTU
January 1, 2007 0.190 Ibs/mmBTU
January 1, 2013 0.170 Ibs/mmBTU
60. In addition to meeting the system-wide emission limit set forth in the preceding

Paragraph, Wisconsin Electric shall not emit NO, on a System-wide 12-Month Rolling Tonnage

basis from the Wisconsin Electric System in an amount greater than the following number of

tons:
Beginning on System-wide 12-Month
Rolling Tonnage
Limitation for NO,
January 1, 2005 31,500 tons
January 1, 2007 23,400 tons
January 1, 2013 17,400 tons

Wisconsin Electric shall meet the above NO, tonnage limitations exclusively through the
operation of all control equipment required to be installed and operated by this Decree, Unit
retirements, and any additional control equipment that Wisconsin Electric installs and operates.

Wisconsin Electric shall not use NO, allowances or credits to comply with these limitations.
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C. NOx Emission Limitations at Presque Isle Units 1 and 2

61.  In addition to meeting the System-wide 12-Month Rolling Tonnage limitations
for NO, set forth in Paragraph 60, after December 31, 2003, Wisconsin Electric shall not emit
NO, from the Units 1 and 2 at the Presque Isle Generating Plant in an amount greater than 130
and 194 tons per year, respectively, based upon a Unit-Specific 12-Month Rolling Tonnage. Ifa
Unit exceeds the applicable Unit-Specific 12-Month Rolling Tonnage limitation specified in this
Paragraph, Wisconsin Electric shall install and operate LNB technologies on that Unit no later
than December 31 of the calendar year following such exceedance.

62.' So long as Units 1 through 4 at the Presque Isle Generating Station discharge
through a common stack, are of the same design and combust the same fuel, Wisconsin Electric
shall determine monthly mass emissions of NO, by apportioning NO, emissions from the
common stack to Units 1 and 2. To apportion emissions, Wisconsin Electric shall utilize the
load based apportionment protocol used in the Acici Rain Program to apportion heat rates to units
that share a common stack. Each month, Wisconsin Electric shall calculate the Unit-Specific 12-
month Rolling Tonnage of NO, mass (tons/year) attributed to Units 1 and 2.

D. | Use of NO, Emission Allowances

63.  For any and all actions taken by Wisconsin Electric to conform to the
requirements of this Consent Decree, Wisconsin Electric shall not use, sell, or trade any resulting
NO, emission allowances or credits in any emission trading or marketing program of any kind,
except as provided in this Consent Decree.

64. NO, emission allowances or credits allocated to the Wisconsin Electric System by

the Administrator of EPA under the Act, or by any State under its State Implementation Plan,
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may be used by Wisconsin Electric to meet its own federal and/or state Clean Air Act regulatory
requirements for any Existing Unit or New Unit owned or operated, in whole or in part, by
Wisconsin Electric.

65.  Nothing in this Consent Decree shall preclude Wisconsin Electric from using,
selling, or transferring NO, emission reductions below the emission requirements of Wi. Admin.
Code NR 428 among the units in the Wisconsin Electric System in order to demonstrate
compliance with either Wi. Admin. Code NR 428 or Mich. Admin. Code Rule 801. Use of
emission reductions generated from the Wisconsin Electric System to comply with the
requirements of Mich. Admin. Code Rule 801 will conform to the Memorandum of
Understanding (“MOU”) among the State of Wisconsin, the State of Michigan and Wisconsin
Electric, dated November 8, 2002, as that MOU may be amended from time to time.

66.  Nothing in this Consent Decree shall preclude Wisconsin Electric from using,
selling or transferring excess NO, emission allowances or credits that may arise as a result of:

a. - activities which occur prior to the date of entry of this Consent Decree;

b. achieving NO, emission reductions at an Improved Unit that are below
both the 30-Day Rolling Average Emission Rate of 0.100 Ib/mmBTU NO,
and the System-wide 12-Month Rolling Tonnage limitations set forth in
this Consent Decree; or

c. the NO, emission reductions achieved by virtue of Wisconsin Electric’s
installation and operation any NO, pollution controls prior to the dates
required under Section V (NO, Emission Reductions and Controls) of this

Consent Decree,
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so long as Wisconsin Electric timely reports the creation of such allowances or credits in

accordance with Section XII of this Consent Decree. For purposes of this Paragraph, excess
NO, emission allowances or credits equal the number of tons of NO, that Wisconsin Electric
removed from its emissions that are in excess of the NO, reductions required by this Decrée.

67.  Wisconsin Electric may not purchase or otherwise obtain NO, allowances or
credits from another source for purposes of complying with the requirements of this Consent
Decree. However, nothing in this Consent Decree shall prevent Wisconsin Electric from
purchasing or otherwise obtaining NO, allowances or credits from another source for purposes of
complying with state or federal Clean Air Act requirements to the extent otherwise allowed by
law.

E. General NO._ Provisions

68.  In determining Emission Rates for NO, Wisconsin Electric shall use CEMs in
accordance with those reference methods specified in 40 C.F.R. Part 75.

69.  In calculating the 30-day Rolling Average Emission Rate or System-wide 12-
Month Rolling Average Emission Rate for NO, fof a given Unit or group of Units, Wisconsin
Electric shall not exclude any period of time that the Unit(s) is/are in operation, including

periods in which any NO, emission control technology for the Unit(s) is not in operation.
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VI. SO, EMISSION REDUCTIONS AND CONTROLS

A. SO, Emission Controls

1. New FGD Installations

70.  Wisconsin Electric shall install and commence continuous operation of Flue Gas
Desulfurization technology (“FGD”) (or equivalent SO, control technology approved pursuant to
Paragraph 71) so as to achieve either a 30-Day Rolling Average Emission Rate of not greater
than 0.100 1b/mmBTU SO, or a 30-day Rolling Average SO, Removal Efficiency of at least 95

percent on the following Units within the Wisconsin Electric System by the dates specified

below:
Unit . Date by which
Wisconsin Electric Must
Complete Installation

and Continuously
Operate FGD

Pleasant Prairie Unit 1 December 31, 2006

Pleasant Prairie Unit 2 December 31, 2007

Oak Creek Unit 7 December 31, 2012

Oak Creek Unit 8 December 31, 2012

71. In lieu of installing and operating such FGDs, Wisconsin Electric may, with prior

written notice to and approval from EPA, install and operate equivalent SO, control technology,
so long as such equivalent SO, control technology achieves a 30-Day Rolling Average Emission
Rate of not greater than 0.100 Ib/mmBTU SO, or a 30-day Rolling Average Removal Efficiency
of at least 95 percent.

72.  Wisconsin Electric shall continuously operate each FGD .(or equivalent SO,

control technology approved pursuant to Paragraph 71) in the Wisconsin Electric System at all
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times that the Unit it serves is in operation, except that, following startup of the Unit, Wisconsin
Electric need not operate such control technology until the Unit is fired with any coal.
Wisconsin Electric shall use good operating practices at all times that the Unit is in operation.
B. System-Wide SO, Emission Limits
73.  Wisconsin Electric shall not exceed the Wisconsin Electric System-Wide 12-

Month Rolling Average Emission Rates for SO, as specified below:

Beginning on System-wide 12-Month
Rolling Average

Emission Rate for SO,
January 1, 2005 0.76 Ibs/mmBTU
January 1, 2007 0.61 Ibs/mmBTU
January 1, 2008 0.45 Ibs/mmBTU
January 1, 2013 0.32 Ibs/mmBTU

74.  In addition to installing the controls, retiring Units, achieving the SO, Emission

_ Rates or Removal Efficiencies described in Paragraph 70, and surrendering the SO, Allowances
recjuired in this Consent Decree, Wisconsin Electric shall not emit SO, on a System-wide 12-
Month Rolling Tonnage basis from the Wisconsin Electric System in an amount greater than the

following number of tons:

Beginning on System-wide
12-Month Rolling Tonnage
Limit for SO,
January 1, 2005 86,900 tons
January 1, 2007 74,400 tons
January 1, 2008 55,400 tons
January 1, 2013 33,300 tons
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Wisconsin Electric shall meet the above SO, tonnage limitations exclusively through the
operation of all control equipment required to be installed and operated by this Decree, Unit
retirements, and any additional control equipment that Wisconsin Electric installs and operates.
Wisconsin Electric shall not use SO, allowances or credits to comply with these limitations.

C. Surrender of SO, Allowances

75.  For purposes of this Subsection, the “surrender of allowances” means
permanently surrendering allowances from the accounts administered by EPA for all units in the
Wisconsin Electric System, so that such allowances can never be used to meet any compliance
requirement under the Clean Air Act, the Michigan or Wisconsin State Implementation Plans, or
this Consent Decree.

76.  Beginning on January 1, 2004, Wisconsin Electric may use any SO, Allowances
allocated by EPA to the Wisconsin Electric System only to satisfy the operational needs of
Existing Units or New Units. Wisconsin Electric shall not sell or transfer any allocated SO,
Allowances to a third party, except as provided in Paragraphs 77, 78 and 81 below. However,
for the calendar years 2004 through 2007, Wisconsin Electric may bank SO, allowances
allocated by EPA to the Units in the Wisconsin Electric System for use at the Existing Units or
New Units during the years 2004 through 2007.

77. For each calendar year, beginning with calendar year 2007, Wisconsin Electric
shall surrender to EPA, or transfer to a non-profit third party selected by Wisconsin Electric for
surrender, any SO, Allowances that exceed the operational needs of the Existing Units and New
Units for SO, Allowances, collectively. Surrender shall occur annually thereafter and within 45

days of Wisconsin Electric’s receipt from EPA of the Annual Deduction Reports for SO,. In
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addition, in calendar year 2008, Wisconsin Electric shall surrender any allowances allocated by
EPA to the Units in the Wisconsin Electric System that were banked and not used during the
years 2004 through 2007. Wisconsin Electric shall surrender SO, Allowances by the use of
applicable United States Environmental Protection Agency Aci‘d Rain Program AlloWance
Transfer Form.

78. If any allowances are transferred directly to a third party, Wisconsin Electric shall
include a description of such transfer in the next report submitted to the Plaintiffs pursuant to
Section XII (Periodic Reporting) of this Consent Decree. Such report shall: (i) provide the
identity of the non-profit third-party recipient(s) of the SO, Allowances and a listing of the serial
numbers of the transferred SO, Allowances; and (ii) include a certification by the third-party
recipient(s) stating that the recipient will not sell, trade, or otherwise exchange any of the
allowances and will not use any of the SO, Allowances to meet any obligation imposed by any
environmental law. No later than the next Section XII periodic report due 12 months after the
first report due after the transfer, Wisconsin Electric shall include in a statement that the third-
party recipient(s) surrendered the SO, Allowances for permanent surrender to EPA within one
year after Wisconsin Electric transferred the SO, Allowances to them. Wisconsin Electric shall
not have complied with the SO, Allowance surrender requirements of this Paragraph until all
third-party recipient(s) shall have actually surrendered the transferred SO, Allowances to EPA.

79. For all SO, Allowances surrendered to EPA, Wisconsin Electric shall first submit
an SO, Allowance transfer request form to EPA’s Office of Air and Radiation’s Clean Air -
Markets Division directing the transfer of the SO, Allowances held or controlled by Wisconsin

Electric to the EPA Enforcement Surrender Account or to any other EPA account that EPA may
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direct. As part of submitting these transfer requests, Wisconsin Electric shall irrevocably
authorize the transfer of these SO, Allowances and identify -- by name of account and any
applicable serial or other identification numbers or station names -- the source and location of
the SO, Allowances being surrendered.

80.  The requirements in Paragraphs 76 and 77 of this Decree pertaining to Wisconsin
Electric’s use and retirement of SO, Allowances are permanent injunctions not subject to any
termination provision of this Decree. These provisions shall survive any termination of this
Decree in whole or in part.

81.  Notwithstanding the provisions in Paragraph 76 and 77, nothing in this Consent
Decree shall preclude Wisconsin Electric from using, banking, selling or transferring excess
emission SO, allowances that may arise as a result of:

a. activities which occur prior to the date of entry of this Consent Decree;

b. achieving SO, emissions at an Improved Unit thét are below both the 30-Day
Rolling Average Emission Rate of 0.100 Ib/mmBTU SO, and the System-wide
12-Month Rolling Tonnage limitations set forth in this Co1lsent Decree;

c. achieving a 30-Day Rolling Average Removal Efficiency at an Improved Unit
greater than 95 percent and achieving emissions below the System-wide 12-

~ Month Rolling Tonnage limitations set forth in this Consent Decree; or

d. the installation and operation of any SO, pollution controls prior to the dates

required under Section VI (SO, Emission Reductions and Controls) of this

Consent Decree
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so long as Wisconsin Electric timely reports such use under Section XII. For purposes of this
paragraph, excess SO, emission allowances equal the number of tons of SO, that Wisconsin
Electric removed from its emissions that are in excess of the SO, reductions required by this
Decree.

D. Fuel Limitations

82. Wisconsin Electric shall not burn coal having a sulfur content greater than any
amount authorized by regulation or state permit at any Wisconsin Electric System Unit. Upon
entry of the Consent Decree, Wisconsin Electric shall not receive petroleum coke at any Unit
that is not controlled by an FGD (or equivalent SO, control technology approved pursuant to
Paragraph 71), except that Wisconsin Electric may continue to receive petroleum coke at
Presque Isle Units 1 through 6 until June 30, 2006.

E. General SO, Provisions

83. In determining Emission Rates for SO,, Wisconsin Electric shall use CEMs 1in
accordance with those reference methods specified in 40 C.F.R. Parf 75 and 40 C.F.R. Part 60.

. 84, For Units that are required to be equipped with SO, control equipment and that
are subject to the 95% removal provisions, the outlet SO, Emission Rate and the inlet SO,
Emission Rate shall be determined in accordance with 40 C.F.R. § 75.15 (using SO, CEMS data
from both the inlet and outlet of the control device). For Units that are reqﬁired to ﬁleet a0.100
Ib/mmBTU limitation, the SO, Emission Rate shall be determined only at the outlet of the
control equipment in accordance with 40 C.F.R. § 75.15 (using SO, CEMS data from only the

outlet of the control device).
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V1. PM EMISSION REDUCTIONS AND CONTROLS

A. Optimization of PM Cobtrols

8S. Within 45 days of lodging of this Consent Decree and continuing thereafter,
Wisconsin Electric shall continuously operate each Particulate Matter Control Device on its
Existing Units to maximize PM emission reductions, consistent with the operational and
maintenance limitations of the Units. Specifically, Wiscoustn Electric shall, at a minimum: (a)
energize each section of the ESP for each Unit, regardless of whether that action is needed to
comply with opacity limits; (b) mantain the energy or power levels delivered to the ESPs for
each Unit to achieve the greatest possible removal of PM; (¢) make best efforts 1o expeditiously
repair and return to service transformers-rectifier sets when they fail; and (d) maintain an ongoing
bag leak detection and replacement prograrm to assure optimal operation of each BH.

B. Upgrade of PM Controls

86.  Within 365 days of lodging of this Consent Decree, Wisconsin Electric. shall
operate each of the ESPs and BHs within the Wisconsin Electric System, except Units 5 and 6 at
the Presque Isle Generating Station, to achieve and maintain a PM Emission Rate of 0.030
[b/mmBTU. Presque [sle Unit 5 shal] achieve and maintain 2 PM Emission Rate of 0.030
15/ mmBTU by June 30, 2005 and Presque Isle Unit 6 shall achieve and maintain 2 PM Emission
Rate of 0.030 Ib/mmBTU by June 30, 2006.

87.  Wisconsin Electric shali continuously operate each ESP and BH 1n the Wisconsin
Electric Systern at all times that the Unit it serves is combusting coal. Wisconsin Electric shall

use good operating practices at al] times that the Unit is combusting coal.
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C. PM Mounitoring

1. PM Stack Tests

g8. Beginning in calendar year 2004, and continuing annually thereafter, Wisconsin
Electric shall conduct a performance test on each Wisconsin Electric System Unit. The annual
stack test requirement imposed on each Wisconsin Electric System Unit by this Paragraph may
be satisﬁéd by Wisconsin Electric’s stack tests conducted as required by its permits from the
States of Michigan and Wisconsin for any year that such stack tests are required under the
permits. Wisconsin Electric may perform biannual rather than annual testing provided that (a)
two of the most recently completed test results from tests conducted in accordance with Method
5 or Method 17 demonstrate that ‘the particulate matter emissions are equal to or less than a 0.015
1b/mmBTU emission limitation, or (b) the Unit is equipped with a PM CEMS in accordance with
Paragraph 93. Wisconsin Electric shall perform annual rather that biannual testing the year
immediately following any test result demonstrating that the particulate matter emissions are
greater than a 0.015 1b/mmBTU emission limitation.

89. The reference and monitoring methods and procedures for determining
compliance with Emission Rates for PM shall be those specified in 40 C.F.R. Part 60, Appendix
A, Method 5 or Method 17. Use of any particular method shall conform to the EPA
requirements specified in 40 C.F.R. Part 60, Appendix A and 40 C.F.R. § 60.48a (b) and (e), or
any federally approved SIP method. Wisconsin Electric shall calculate the PM Emission Rates
from the stack test results in accordance with 40 C.F.R. § 60.8(f), and 40 C.F.R. § 60.46a(c).
The results of each PM stack test shall be submitted to EPA within 45 days of completion of

each test.
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90.  The PM Emission Rates established under Paragraph 86 of this Section shall not
apply during periods of startup and shutdown or during periods of control equipment or Unit
Malfunction, if the Malfunction meets the requirements of the Force Majeure section of this
Consent Decree. Periods of startup shall not exceed two hours after any amount of coal is
combusted. Périods of shutdown shall only commence when the Unit ceases burning any
amount of coal.

2. PM CEMS

91.  Wisconsin Electric shall undertake a program to install and operate Continuous
Emission Monitoring System for Particulate Matter (“PM CEMS”). Each PM CEMS shall be
comprise‘d of a continuous particle mass monitor measuring particulate matter concentration,
directly or indirectly, on an hourly average basis and a diluent monitor used to convert results to
units of Ib/mmBTU. Wisconsin Electric shall maintain, in an electronic database, the hourly
average emission values of all PM CEMS in Ib/mmBTU. Wisconsin Electric shall use
reasonable efforts to keep each PM CEMS running and producing data whenever any Unit
served by the PM CEMS is operating. |

92.  No later than one year prior to the deadline to commence operation as set forth in
Paragraph 93, Wisconsin Electric shall submit to EPA for review and approval a plan for the
installation and certification of each PM CEMS.

93. Wisconsin Electric shall install, certify, and operate PM CEMS on 10 Units,

stacks or common stacks in accordance with the following schedule:
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Unit

Deadline to Commence
Operation

Location

Presque Isle Units
1-4

April 1, 2006

Common Outlet Flue at Stack

7-9

Presque Isle Unit 5 April 1, 2006 Stack
Presque Isle Unit 6 April 1, 2006 Stack
Presque Isle Units April 1, 2006 Common Outlet Duct of

TOXECON

Oak Creek Units April 1, 2005 Common Stack

5&6

Oak Creek Unit 7 April 1, 2005 Precipitator Outlet Duct
Oak Creek Unit 8 April 1, 2005 Precipitator Outlet Duct

Pleasant Prairie Units
1&2

April 1,2005

Comrmon Stack

Valley Unit 1

April 1, 2006

Common Stack

Valley Unit 2

April 1, 2006

Common Stack

94.  Notwithstanding the requirements of Paragraph 93, by April 1, 2005, Wisconsin

Electric may install two mercury CEMS, one of which will be installed at Pleasant Prairie Unit 1

or Unit 2, and one of which will be installed at Oak Creek Unit 7 or Unit 8, in lieu of a PM

CEMS on Presque Isle Units 1 through 4 and one of the units at Valley.

95.  No later than 120 days prior to the deadline to commence operation of each PM

CEMS, Wisconsin Electric shall submit to EPA for approval pursuant to Section XIII (Review

and Approval of Submittals) a proposed Quality Assurance/Quality Control (“QA/QC”) protocol

that shall be followed in calibrating such PM CEMS. Following EPA’s approval of the protocol,

Wisconsin Electric shall thereafter operate each PM CEMS in accordance with the approved

protocol.
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96. In developing both the plan for installation and certification of the PM CEMS
and the QA/QC protocol, Wisconsin Electric may use the criteria set forth in EPA’s proposed
revisions to Performance Specification 11: Specification and Test Procedures for PM CEMS and
Procedure 2: PM CEMS at Stationary Sources (PS 11), as published at 66 Fed. Reg 64176
(December 12, 2001) or other available PM CEMS guidance.

97. No later than 90 days after Wisconsin Electric begins operation of the PM CEMS,
Wisconsin Electric shall conduct tests of each PM CEMS to demonstrate compliance with the
PM CEMS plan submitted to and approved by EPA in accordance with Paragraph 92.

98.  If after Wisconsin Electric operates the PM CEMS for at least two years, and if
the Parties then agree that it is infeasible to continue operating PM CEMS, Wisconsin Electric
shall submit an alternative PM monitoring plan for review and approval by EPA. The plan shall
include an explanation of the basis for stopping operation of the PM CEMS and a proposal for an
alternative monitoring protocol. Until EPA approves such plan, Wisconsin Electric shall
continue to operate the PM CEMS.

99. Operation of a PM CEMS shall be considered “infeasible” if (a) the PM CEMS
cannot be kept in proper condition for sufficient periods of time to produce reliable, adequate, or
useful data consistent with the QA/QC protocol; or (b) Wisconsin Electric demonstrates that
recurring, chronic, or unusual equipment adjustment or servicingineeds in relation to other types
of continuous emission monitors cannot be resolved through reasonable expenditures of
resources. If the United States determines that Wisconsin Electric has demonstrated infeasibility
pursuant to this Paragraph, Wisconsin Electric shall be entitled to discontinue operation of and

remove the PM CEMS.
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3. PM Reporting

100. Following the installation of each PM CEMS, Wisconsin Electric shall begin and
continue to report to EPA, pursuant to Section XII, the data recorded by the PM CEMS,
expressed in Ib/mmBTU on a 3-hour, 24-hour, 30-day, and 365-day rolling average basis in
electronic format, as required in Paragraph 91.

D. General PM Provisions

101. In determining the PM Emission Rate, Wisconsin Electric shall use the reference
methods specified in 40 C.F.R. Part 60, Appendix A, Method 5 or Method 17, using stack tests,
or alternative methods that are either promulgated by EPA or requested by Wisconsin Electric
and approved by EPA. Wisconsin Electric shall also calculate the PM Emission Rates from
annual (or biannual) stack tests in accordance with 40 C.F.R. § 60.8(f). Wisconsin Electric shall
also determine PM Emission Rates using PM CEMS consistent with the approved QA/QC
protocol.

102. Data from the PM CEMS shall be used by Wisconsin Electric, at a minimum, to
monitor progress in reducing PM emissions. Nothing in this Consent Decree is intended to, or
shall, alter or waive any applicable law (including any defenses, entitlements, challenges, or
clarifications related to the Credible Evidence Rule, 62 Fed. Reg. 8315 (Feb. 27, 1997))
concerning the use of data for any purpose under the Act, generated either by the reference

methods specified herein or otherwise.
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VII. PROHIBITION ON NETTING CREDITS OR
OFFSETS FROM REQUIRED CONTROLS

103. For any and all actions taken by Wisconsin Electric to comply with the
requirements of this Consent Decree, including but not limited to the upgrade of ESPs and BHs,
the installation of FGDs, SCRs, or equivalent control devices approved under this Consent
Decree, the re-powering of certain units, the retirement of certain units, and the reduction of
emissions to satisfy annual emission tonnage limitations, any emission reductions generated shall
not be considered as a creditable contemporaneous emission decrease for the purpose of
obtaining a netting credit under the Clean Air Act’s Nonattainment NSR and PSD programs.
Notwithstanding the preceding sentence, Wisconsin Electric may use any creditable
contemporaneous emission decreases of Volatile Organic Compounds (“VOCs”) generated
under this Consent Decree for the purpose of obtaining a netting credit for VOCs under the
Clean Air Act’s Nonattainment NSR and PSD programs.

104. thhing in this Consent Decree is intended to preclude the emission reductions
generated under this Decree from being considered as creditable contemporaneous emission
decreases for the purpose of attainment demonstrations submitted pursuant to § 110 of the Act,
42 U.S.C. § 7410, or in determining impacts on NAAQS and PSD increment consumption.

IX. ENVIRONMENTAL PROJECTS

105. Wisconsin Electric, in cooperation with the United States Department of Energy
(“DOE”) and potentially other parties, shall design, construct, operate and analyze the first full
scale TOXECON with activated carbon injection with the goal of achieving a 90% removal of all
species of mercury (“the TOXECON Project”). The TOXECON Project will be implemented

at Units 7, 8, and 9 of Wisconsin Electric’s Presque Isle Generating Station.
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106. At least six months before it plans to commence implementation of the
TOXECON Project, Wisconsin Electric shall submit to the Plaintiff for review and approval
pursuant to Section XIII of this Consent Decree a plan for the implementation of the TOXECON
Project, including the date by which Wisconsin Electric will commence design and construction
of the Project, and the date by which Wisconsin Electric will complete the Project. To the extent
that any change to the TOXECON Project may be required, Wisconsin Electric shall notify the
Plaintiff of such change within 60 days of becoming aware a change is necessary. Wisconsin
Electric shall implement the TOXECON Project in compliance with the schedules and terms of
this Consent Decree and the plans for such Project approved under this Decree.

107.  For purposes of this Consent Decree, in performing the TOXECON Project,
Wisconsin Electric shall, prior to December 31, 2006, spend no less than $20 million, and shall
not be required to spend more than $25 million, in Project Dollars (measured in calendar year
2003 constant dollars). Wisconsin Electric shall maintain all documents required by Generally
Accepted Accounting Principles to substantiate the Project Dollars spent by Wisconsin Electric,
and shall provide copies of these documents to the Plaintiff within 30 days of a request by the
Plaintiff for these documents.

108.  All plans and reports prepared by Wisconsin Electric pursuant to the requirements
of this Section in this Consent Decree shall be publicly available without charge, subject to the
limitations contained in Paragraph 172.

109. Wisconsin Electric shall certify, as part of each plan submitted to the United
States for any Project, that it is unaware of any person required by law, other than this Consent

Decree, to perform the Project described in the plan.
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110. Wisconsin Electric shall use good faith efforts to secure as much benefit as
possible for the Project Dollars expended, consistent with the applicable reduirements and limits
of this Consent Decree.

111.  Within 60 days following the completion of the TOXECON Project, Wisconsin
Electric shall submit to the EPA a report that documents the date that the Project was completed,
Wisconsin Electric’s results of implementing the Project, including the emission reductions or
other environmental benefits achieved, and the Project Dollars expended by Wisconsin Electric
in implementing the Project.

112.  Following completion of the TOXECON Project, Wisconsin Electric shall
maintain the baghouse component of the TOXECON in the flue gas stream regardless of the
results of the demonstraﬁbn project. If Wisconsin Electric determines that the demonstration
project has removed reasonable levels of mercury and is operationally viable, Wisconsin Electric
shall also continue sorbent injection for mercury control.

113.  Wisconsin Electric shall not financially benefit from the sale or transfer of the
TOXECON technology or the collection or distribution of information collected during this
demonstration project.

114.  Wisconsin Electric shall provide the United States with semi-annual updates
concerning the progress of the TOXECON Project. Wisconsin Electric also shall make
information concerning the performance of the TOXECON Project available to the public in an
expeditious matter, consistent with DOE’s requirements concerning the disclosure of project
information and subject to the limitations contained in Paragraph 172. Such information

disclosure shall include, but not be limited to, release of periodic progress reports, clearly
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identifying demonstrated removal efficiencies of mercury and other pollutants, sorbent injection
rates and cost effectiveness. In addition, periodic technology transfer open houses and plant
tours shall be scheduled, consistent with DOE’s requirements for disclosure of project
information and subject to the limitations contained in Paragraph 172.

X. CIVIL PENALTY

115.  Within thirty (30) calendar days of entry of this Consent Decree, Wisconsin
Electric shall pay to the United States a civil penalty in the amount of § 3.2 million. The civil
penalty shall be paid by Electronic Funds Transfer ("EFT") to the United States Department of
Justice, in accordance with current EFT procedures, referencing USAO File Number
2003V00451 and DOJ Case Number 90-5-2-1-07493 and the civil action case name and case
number of this action, with notice given to the Plaintiff, in accordance with Section XX
(Notices) of this Consent Decree. The costs of such EFT shall be Wisconsin Electric’s
responsibility. Payment shall be made in accordance with instructions provided to Wisconsin
Electric by the Financial Litigation Unit of the U.S. Attorney's Office for the Eastern District of
Wisconsin. Any funds received after 2:00 p.m. EDT shall be credited on the next business day.
At the time of payment, Wisconsin Electric shall provide notice of payment, referencing the
USAQO File Number, DOJ Case Number 90-5-2-1-07493, and the civil action case name and case
number, to the Department of Justice and to EPA, as provided in Paragraph 174 (Notice) of this
Consent Decree.

116. Failure to timely pay the civil penalty shall subject Wisconsin Electric to interest
accruing from the date payment is due until the date payment is made at the rate prescribed by 28

U.S.C. § 1961, and shall render Wisconsin Electric liable for all charges, costs, fees, and
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penalties established by law for the benefit of a creditor or of the United States in securing
payment.

117. Payments made pursuant to this Section are penalties within the meaning of
Section 162(f) of the Internal Revenue Code, 26 U.S.C. § 162(f), and are not tax-deductible
expenditures for purposes of federal law.

XI. RESOLUTION OF CLAIMS

A. RESOLUTION OF U.S. CIVIL CLAIMS

118. Claims Based on Modifications Occurring Before the Lodging of Decree.

Entry of this Decree shail resolve all civil claims of the United States under either: (i) Parts C or
D of vSubchapter I of the Clean Air Act or (ii) 40 C.F.R. Section 60.14, that arose from any
modifications that commenced at any Wisconsin Electric System Unit prior to the date of
lodging of this Decree, including but not limited to those modifications alleged in the Complaint
in this civil action.

119.  Claims Based on Modifications After the. Lodging of D}ecree.
Entry of this Decree also shall resolve all civil claims of the United States for pollutants
regulated under Parts C or D of Subchapter I of the Clean Air Act, and under regulations
promulgated as of the date of lodging of this Decree, where such claims are based on a
modiﬁcétion completed before December 31, 2015 and:

(a) commenced at any Wisconsin Electric System Unit after lodging of this Decree; or

(b) that this Consent Decree expressly directs Wisconsin Electric to undertake.
The term “modification” as used in this Paragraph shall have the meaning that term is given

under the Clean Air Act statute as it existed on the date of lodging of this Decree.
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120. Reopener. The resolution of the civil claims of the United States provided by this
Subsection is subject to the provisions of Section B of this Section.

B. PURSUIT OF U.S. CIVIL CTLAIMS OTHERWISE RESOLVED

121. Bases for Pursuing Resolved Claims Across Wisconsin Electric System.

If Wisconsin Electric violates Paragraph 60 (System-wide NO, Rolling Tonnage Limits),
Paragraph 59 (System-wide NO, Rolling Average Emission Rate), Paragraph 74 (System-wide
Rolling SO, Tonnage Limits), Paragraph 73 (System-wide SO, Emission Rates), or Paragraph 82
(Fuel Limitation), or fails by more than ninety days to complete installation and commence
operation of any emission control device required pursuant to Paragraphs 55 or 70; or fails by
more than ninety days to control or retire and permanently cease to operate Wisconsin Electric
System Units pursuant to Paragraph 54, then the United States may pursue any claim at any
Wisconsin Electric System Unit that has otherwise been resolved under Subsection A of this
Section, subject to (A) and (B) below.

(A)  For any claims based on modifications undertaken at an Other Unit, claims may

be pursued only where the modification(s) on which such claim is based was commenced

within the five years preceding the violation or failure specified in this Paragraph.

(B)  For any claims based on modifications undertaken at z;n Improved Unit, claims

may be pursued only where the modification(s) on which such claim is based was

commenced (i) after lodging of the Consent Decree and (ii) within the five years

preceding the violation or failure specified in this Paragraph.

122.  Additional Bases for Pursning Resolved Claims for Modifications at an Improved

Unit. Solely with respect to Improved Units, the United States may also pursue claims arising
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from a modification (or collection of modifications) at an Improved Unit that has otherwise been
resolved under Section A if the modification (or collection of modifications) at the Improved
Unit on which such claim is based (i) was commenced after lodging of this Consent Decree, and
(i1) individually (or collectively) increased the maximum hourly emission rate of that Unit for
NO, or SO, (as measured by 40 C.F.R. § 60.14 (b) and (h)) by more than ten percent (10%).

123.  Additional Bases for Pursuing Resolved Claims for Modifications at an Other
Unit. Solely with respect to Other Units, the United States may also pursue claims arising from
a modification (or collection of modifications) at an Other Unit that has otherwise been resolved
under Section XI. A if the modification (or collection of modifications) on which the claim is
based was commenced within the five years preceding any of the following events: |

(A)a modiﬁcation (or collection of modifications) at such Other Unit commenced after
lodging of this Consent Decree increases the maximum hourly emission rate for such Other Unit
for the relevant pollutant (NO, or SO,) as measured by 40 C.F.R. § 60.14(b) and (h);,

(B) the aggregate of all Capital Expenditures made at such Other Unit exceed $125/KW
on the Unit’s Boiler Island (based on the capacity numbers included in Paragraph 53) during any
of the following five year periods: January 1, 2006 through December 31, 2010; January 1, 2011
through December 31, 2015. For the period from the date of lodging of this Decree through
December 31, 2005, the $125/KW limit shall be pro-rated to include only that portion of the
five-year period (January 1, 2000 through December 31, 2005) following the date of lodging of
this Decree. (Capital Expenditures shall be measured in calendar year 2002 constant dollars, as

adjusted by the McGraw-Hill Engineering News-Record Construction Cost Index); or
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(C)  amodification (or collection of modifications) at such Other Unit commenced
after lodging of this Consent Decree results in an emissions increase of NO, and/or SO, at such
Other Unit, and such increase:

) presents, by itself, or in combination with other emissions

or sources, “an imminent and substantial endangerment” within

the meaning of Section 303 of the Act, 42 U.S.C. §7603;

(2) causes or contributes to violation of a National Ambient

Air Quality Standard (“NAAQS”) in any Air Quality Control Area

that is in attainment with that NAAQS;

3) causes or contributes to violation of a PSD increment; or

4) causes or contributes to any adverse impact on any formally-recognized
air quality and related values in any Class I area.

(D)  Solely for purposes of Paragraph 123, Subparagraph (C), the determination of
whether there was an emissions increase must take into account any emissions changes relevant
to the modeling domain that have occurred or will occur under this Decree at other Wisconsin
Electric System Units. In addition, an emissions increase shall be deemed to have occurred at an.
Other Unit if the annual emissions of the relevant pollutant (NO, or SO,) from the plant at which
such modification(s) occurred exceed the Baseline for that plant.

(E)  The introduction of any new or changed National Ambient Air Quality Standard

shall not, standing alone, provide the showing needed under Paragraph 123, Subparagraphs
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(C)(2) or (C)(3), to pursue any claim for a modification at an Other Unit resolved under

Subsection A of this Section.
124. [RESERVED.]

XII. PERIODIC REPORTING

125.  Within 180 days after each date established by this Consent Decree for Wisconsin
Electric to achieve and maintain a certain Emission Rate ér Removal Efficiency at any
Wisconsin Electric System Unit, Wisconsin Electric shall conduct performance tests that
demonstrate compliance with the Emission Rate or Removal Efficiency required by this Consent
Decree. Within 45 days of each such performance test, Wisconsin Electric shall submit the
results of the performance test to EPA at the addressesv specified in Section XX (Notices) of this
Consent Decree.

126. Beginning thirty days after the end of the first full calendar quarter following the
entry of this Consent Decree or December 31, 2003, whichever is later, continuing on a semi-
annual basis until December 31, 2015, and in addition to any other express reporting requirement
in this Consent Decree, Wisconsin Electric shall submit to EPA a progress report.

127. The progress report shall contain the following information:

a. all information necessary to determine compliance with this Consent
Decree;
b. all information relating to emission allowances and credits that Wisconsin

Electric claims to have generated in accordance with Paragraphs 66 and 81 by

compliance beyond the requirements of this Consent Decree; and
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c. all information indicating that the installation and commencement of
operation for a pollution control device may be delayed, including the nature and
cause of the delay, and any steps taken by Wisconsin Electric to mitigate such
delay.

128.  In any periodic progress report submitted pursuant to this Section, Wisconsin
Electric may incorporate by reference information previously submitted under its Title V
permitting requirements, provided that Wisconsin Electric attaches the Title V perrnit report and
provides a specific reference to the provisions of the Title V permit report that are responsive to
the information sought in the periodic progress report.

129.  In addition to the progress reports required pursuant to this Section, Wisconsin
Electric shall provide a written report to EPA of any violation of the requirements of this
Consent Decree, including exceedances of required Emission Rates, removal efficiencies, and
Unit-Specific and System-wide Rolling Average Emission Rate and Rolling Tonnage limits,
within 10 business days of when Wisconsin Electric knew or should have known of any such
violation. In this report, Wisconsin Electric shall explain the cause or causes of the violation and
all measures taken or to be taken by Wisconsin Electric to prevent such violations in the future.

130.  Each Wisconsin Electric report shall be signed by Wisconsin Electric’s Vice
President Environmental, or, in his or her absence, General Counsel, or higher ranking official,
and shall contain the following certification:

This information was prepared either by me or under my direction or supervision

in accordance with a system designed to assure that qualified personnel properly

gather and evaluate the information submitted. Based on my evaluation, or the

directions and my inquiry of the person(s) who manage the system, or the

person(s) directly responsible for gathering the information, I hereby certify under
penalty of law that, to the best of my knowledge and belief, this information is
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true, accurate, and complete. I understand that there are significant penalties for
submitting false, inaccurate, or incomplete information to the United States.

131.  If any allowances are surrendered to any third party pursuant to Section VI.C of
this Consent Decree, the third party’s certification shall be signed by a managing officer of the
third party and shall contain the following language:

I certify under penalty of law that, [name of third party]
will not sell, trade, or otherwise exchange any of the allowances and will not use
any of the allowances to meet any obligation imposed by any environmental law.

I understand that there are significant penalties for making false, inaccurate, or
incomplete information to the United States.

XIII. REVIEW AND APPROVAL OF SUBMITTALS

132.  Wisconsin Electric shall submit and complete each plan, report, or other item to
the Plaintiff whenever such a document is required to be submitted for review or approval
pursuant to this Consent Decree. EPA may approve the submittal or decline to approve it and
provide written comments. Within 60 days of receiving written comments from EPA, Wisconsin
Electric shall either: (i) alter the submittal consistent with the written comments and provide the
revised submittal for final approval to EPA if called for in this Consent Decree; or (ii) submit the
matter for dispute resolution, including the period of informal negotiations, undef Section XVI
(Dispute Resolution) of this Consent Decree.

133.  Upon receipt of EPA’s final approval of the submittal, or upon completion of the
submitta] pursuant to dispute resolution, Wisconsin Electric shall implement the submittal in
accordance with the approved submittal.

XIV. STIPULATED PENALTIES
134.  For any failure by Wisconsin Electric to comply with the terms of this Consent

Decree, and subject to the provisions of Sections XV (Force Majeure) and XVI (Dispute
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Resolution), Wisconsin Electric shall pay, within 30 days after written demand to Wisconsin

Electric by the United States the following stipulated penalties to EPA;

Consent Decree Violation

Stipulated Penalty
(Per day per violation, unless
otherwise specified)

a. Failure to pay the civil penalty as specified in Section X
(Civil Penalty) of this Consent Decree

$10,000

b. Failure to meet any 30-Day Rolling Average Emission
Rate, any 30-Day Rolling Average Removal Efficiency, or
any other Emission Rate or emission limitation (other than
the System-wide 12-month Rolling Average Emission
Rates, System-wide 12-month Rolling Tonnage limitations
or any other 12-month rolling limitation), where the
violation is less than 5% in excess of the limits set forth in
this Consent Decree

$2,500

c. Failure to meet any 30-Day Rolling Average Emission
Rate, any 30-Day Rolling Average Removal Efficiency, or
any other Emission Rate or emission limitation (other than
the System-wide 12-month Rolling Average Emission
Rates, System-wide 12-month Rolling Tonnage limitations
or any other 12-month rolling limitation), where the
violation is equal to or greater than 5% but less than 10% in
excess of the limits set forth in this Consent Decree

$5,000

d. Failure to meet any 30-Day Rolling Average Emission
Rate, any 30-Day Rolling Average Removal Efficiency, or
any other Emission Rate or emission limitation (other than
the System-wide 12-month Rolling Average Emission
Rates, System-wide 12-month Rolling Tonnage limitations.
or any other 12-month rolling limitation), where the
violation is equal to or greater than 10% in excess of the
limits set forth in this Consent Decree

$10,000

e. Failure to meet any System-wide 12-month Rolling
Average Emission Rate, where the violation is less than 5%
in excess of the limits set forth in this Consent Decree

$2,500 per month
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f. Failure to meet any System-wide 12-month Rolling
Average Emission Rate, where the violation is equal to or
greater than 5% but less than 10% in excess of the limits set
forth in this Consent Decree

$5,000 per month

g. Failure to meet any System-wide 12-month Rolling
Average Emission Rate, where the violation is equal to or
greater than 10% in excess of the limits set forth in this
Consent Decree

$10,000 per month

h. Failure to meet the System-wide 12-month Rolling SO,
and NO, Tonnage Limits as set out in Paragraphs 60 and 74
or any other the 12-month rolling tonnage limitation

$5,000 per ton per month for
the first 100 tons over the limit,
and $10,000 per ton per month
for each additional ton over the
limit

1. Failureto install, commence operation, or continue
operation of the NO,, SO,, and PM pollution control
devices on any Unit, or failure to retire a Unit

$10,000 during the first 30
days, $27,500 thereafter

j. Failure to meet the fuel use limitations at a Unit, as $10,000
required by Paragraph 82

k. Failure to install or operate CEMS as required in $1,000
Paragraph 93, subject to Paragraph 99

1. Failure to conduct annual or biannual performance tests | $1,000
of PM emissions, as required in Paragraph 88

m. Failure to apply for the permits required by Paragraphs | $1,000

165-167 :

n. Failure to timely submit, modify, or implement, as
approved, the reports, plans, studies, analyses, protocols, or
other submittals required by this Consent Decree

$750 for the first ten days,
$1,000 thereafter.
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0. Using, selling, or transferring SO, Allowances, except as | (a) three times the market value
permitted by Paragraphs 76, 77 and 81 of the improperly used

: allowance, as measured at the
time of the improper use, plus
(b) the surrender, pursuant to
the procedures set forth in
Paragraphs 77 through 79 of
this Decree, of SO, Allowances
i an amount equal to the SO,
Allowances used, sold, or
transferred in violation of the
Decree

p. Using, selling or transferring NOx allowances or credits | (a) three times the market value
except as permitted under Paragraph 64-66 of the improperly used
allowance, as measured at the
time of the improper use, plus
(b) the surrender, pursuant to
the procedures set forth in
Section XII (Periodic
Reporting) of this Decree, of
NO, allowances or credits in an
amount equal to the NO,
allowances or credits used,
sold, or transferred in violation
of the Decree

q. Failure to surrender an SO, Allowance in accordance (a) $27,500 plus (b) $1,000 per
with Paragraph 77 SO, Allowance

r. Failure to demonstrate the third-party surrender of an $2,500
SO, Allowance in accordance with Paragraph 78

s. Failure to undertake and complete any of the $1,000 for the first 30 days,
Environmental Projects in compliance with Section IX £5,000 thereafter
(Environmental Projects)

t. Any other violation of this Consent Decree $1,000

135.  Violation of an Emission Rate or Removal Efficiency that is based on a 30-Day
Rolling Average is a violation on every day on which the average is based. Violation of System-

wide 12-Month Rolling Average Emission Rates, System-wide 12-Month Rolling Tonnage
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Limitations or any other 12-month rolling limitation is a violation each month on which the
average is based.

136.  Where a violation of a 30-Day Rolling Average Emission Rate or Removal
Efficiency (for the same pollutant and from the same source) recurs within periods less than 30
days, Wisconsin Electric shall not pay a daily stipulated penalty for any day of the recurrence for
which a stipulated penalty has already been paid.

137.  All stipulated penalties shall begin to accrue on the day after the performance is
due or on the day a violation occurs, whichever is applicable, and shall continue to accrue until
performance is satisfactorily completed or until the violation ceases. Nothing herein shall
prevent the simultaneous accrual of separate penalties for separate violations of this Consent
Decree.

138.  Wisconsin Electric shall pay all stipulated penalties to the United States, in the
manner set forth below in Paragraph 140, within 30 days of any violation of this Consent Decree,
and shall continue to make such payments every 30 days thereafter until the violation(s) no
longer continues, unless Wisconsin Electric elects within 20 days of the violation to dispute the
accrual of stipulated penalties in accordance with the provisions in Section XVI (Dispute
Resolution) of this Consent Decree.

139.  Penalties shall continue to accrue as provided in accordance with Paragraph 137
during any dispute, with interest on accrued penalties payable and calculated at the rate
established by the Secretary of the Treasury, pursuant to 28 U.S.C. § 1961, but need not be paid

until the following:
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140.

If the dispute is resolved by agreement or by a decision of the Plaintiff that is not
appealed to the Court, accrued penalties determined to be owing, together with
accrued interest, shall be paid to the United States within thirty (30) days of the
effective date of the agreement or the receipt of EPA’s decision or order;

If the dispute is appealed to the Court and the Plaintiff prevails in whole or in
part, Wisconsin Electric shall, within sixty (60) days of receipt of the Court’s
decision or order, pay all accrued penalties determined by the Court to be owing,
together with accrued interest, except as provided in Subparagraph c, below;

If the District Court’s decision is appealed by any Party, Wisconsin Electric shall,
within fifteen (15) days of receipt of the final appellate court decision, pay all
accrued penalties determined to be owing to the United States, together with
accrued interest.

All stipulated penalties must be paid within thirty (30) days of the date payable,

and payment shall be made in the manner set forth in Section X of this Consent Decree (Civil

Penalty).

141.

Should Wisconsin Electric fail to pay stipulated penalties in compliance with the

terms of this Consent Decree, the United States shall be entitled to collect interest on such

penalties, as provided for in 28 U.S.C. § 1961.

142.

The stipulated penalties provided for in this Consent Decree shall be in addition

to any other rights, remedies, or sanctions available to the United States by reason of Wisconsin

Electric’s failure to comply with any requirement of this Consent Decree or applicable law,

except that for any violation of the Act for which this Consent Decree also provides for payment
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of a stipulated penalty, Wisconsin Electric shall be allowed a credit for stipulated penalties paid
against any statutory penalties imposed for such violation.
| XV.FORCE MAJEURE

143.  For purposes of this Consent Decree, a “Force Majeure Event” shall mean an
event that has been or will be caused by circumstances beyond the control of Wisconsin Electric,
its contractors, or any entity controlled by Wisconsin Electric that delays compliance with any
provision of this Consent Decree or otherwise causes a violation of any provision of this Consent
Decree despite Wisconsin Electric’s best efforts to fulfill the obligation. “Best efforts to fulfill
the obligation” include using best efforts to anticipate any potential Force Majeure Event and to
address the effects of any such event (a) as it is occurring and (b) after it has occurred, such that
the delay or violation is minimized to the greatest extent possible.

144, Notice. If any event occurs or has occurred that may delay compliance with or
otherwise cause a violation of any obligation under this Consent Decree, as to which Wisconsin
Electric inténds to assert a claim of Force Majeure, Wisconsin Electric shall notify the Plaintiffs
in writing as soon as practicable, but in no event later than fourteen (14) business days following
the date Wisconsin Electric first knew, or by the exercise of due diligence should have known,
that the Force Majeure Event caused or may cause such delay or violation. In this notice,
Wisconsin Electric shall reference this Paragraph of this Consent Decree and describe the
anticipafed length of time that the delay or violation may persist, the cause or causes of the delay
or violation, all measures taken or to be taken by Wisconsin Electric to prevent or minimize the
delay or violation, the schedule by which Wisconsin Electric proposes to implement those

measures, and Wisconsin Electric’s rationale for attributing a delay or violation to a Force
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Majeure Event. Wisconsin Electric shall adopt all reasonable measures to avoid or miﬁimize
such delays or violations. Wisconsin Electric shall be deemed to know of any circumstance of
which Wisconsin Electric, its contractors, or any entity controlled by Wisconsin Electric knew or
should have known.

145.  Failure to Give Notice. If Wisconsin Electric fails to comply with the notice

requirements of this Section, the EPA may void Wisconsin Electric’s claim for Force Majeure as
to the specific event for which Wisconsin Electric has failed to comply with such notice
requirement.

146. Plaintiff’s Response. The EPA shall notify Wisconsin Electric in writing
regarding Wisconsin Electric's claim of Force Majeure within (20) twenty business days of
receipt of the notice provided under Paragraph 144. If EPA agrees that a delay in performance
has been or will be caused by a Force Majeure Event, the Parties shall stipulate to an extension
of deadline(s) for performance of the affected compliance requirement by a period not to exceed
the delay actually caused by the event. In such circumstances, an appropriate modification shall
be made pursuant to Section XXIV of this Consent Decree (Modification).

147. Disagreement. If EPA does not accept Wisconsin Electric's claim of Force
Majeure, the matter shall be resolved in accordance with Section XVI of this Consent Decree
(Dispute Resolution).

148. Burden of Proof. In any dispute regarding Force Majeure, Wisconsin Electric
shall bear the burdeﬁ of proving that any delay in performance or any other violation of any
requirement of this Consent Decree was caused by or will be caused by a Force Majeure Event.

Wisconsin Electric shall also bear the burden of proving that Wisconsin Electric gave the notice
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required by this Section and the anticipated duration and extent of any delay(s) attributable to a
Force Majeure Event. An extension of one compliance date based on a particular event may, but
will not necessarily, result in an extension of a subsequent compliance date.

149. Events Excluded. Unanticipated or increased costs or expenses associated with

the performance of Wisconsin Electric's obligations under this Consent Decree shall not

constitute a Force Majeure Event.

150. Potential Force Majeure Events. The Parties agree that, depending upon the

circumstances related to an event and Wisconsin Electric’s response to such circumstances, the
kinds of events listed below are among those that could qualify as Force Majeure Events within
the meaning of this Section: construction, labor, or equipment delays; Malfunction of a Unit or
emission control device; natural gas and gas transportation availability delay; acts of God; acts
of war or terrorism; and orders by a government official, government agency, or other regulatory
body acting under and authorized by applicable law that directs Wisconsin Electric to supply
electricity in response to a system-wide (state-wide or regional) elﬁergency. Depending upon the
circumstances and Wisconsin Electric’s response to such circumstances, failure of a permitting
authority to issue a necessary permit in a timely fashion may constitute a Force Majeure Event
where the failure of the permitting authority to act is beyond the control of Wisconsin Electric
and Wisconsin Electric has taken all steps available to it to obtain the necessary permit,
including, but not limited to, submitting a complete permit application, responding to requests
for additional information by the permitting authority in a timely fashion, accepting lawful
permit terms and conditions, and prosecuting in an expedi;iéus fashion appeals of any allegedly

unlawful terms and conditions imposed by the permitting authority.
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151.  As part of the resolution of any matter submitted to this Court under this Section,
the Parties by agreement, or this Court by order, may in appropriate circumstances extend or
modify the schedule for completion of work under this Consent Decree to account for the delay
in the work that occurred as a result of any delay agreed to by EPA or approved by this Court.
Wisconsin Electric shall be liable for stipulated penalties for its failure thereafter to complete the
work in accordance with the extended or modified schedule.

XVI. DISPUTE RESOLUTION

152.  The dispute resolution procedure provided by this Section shall be available to
resolve all disputes arising under this Consent Decree, except as provided in either this Section
(Dispute Resolution) or Section XV (Force Majeure) of this Consent Decree, provided that the
Party making such application has first made a good faith attempt to resolve the matter with the
other Party.

153.  The dispute resolution procedure required herein shall be invok?d by one Party to
this Consent Decree giving written notice to the other party to this Consent Decree advising of a
dispute pursuant to this Section. The notice shall describe the nature of the dispute and shall
state the noticing Party's position with regard to such dispute. The Party receiving such a notice
shall acknowledge receipt of the notice, and the Parties in dispute shall expeditiously schedule a
meeting to discuss the dispute informally not later than fourteen (14) days following receipt of
such notice.

154. Disputes submitted to dispute resolution under this Section shall, in the first
instance, be the subject of informal negotiations between the disputing Parties. Such period of

informal negotiations shall not extend beyond thirty (30) calendar days from the date of the first
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meeting among the disputing Parties’ representatives unless they agree to shorten or extend this
period. During the informal negotiations period, the disputing Parties may also submit their
dispute to a mutually-agreed-upon alternative dispute resolution (ADR) forum if the Parties
agree that the ADR activities can be completed within the 30-day informal negotiations period.

155.  If the disputing Parties are unable to reach agreement during the informal
negotiation period, the EPA shall provide Wisconsin Electric with a written summary of their
position regarding the dispute. The written position provided by EPA shall be considered
binding unless, within forty-five (45) calendar days thereafter; Wisconsin Electric seeks judicial
resolution of the dispute by filing with this Court a petition. The EPA may respond to the
petition within forty-five (45) calendar days of filing.

156.  Where the nature of the dispute is such that a more timely resolution of the issue
is required, the time periods set out in this Section may be shortened upon motion of one of the
Parties to the dispute. |

157.  This Court shall not draw any inferences nor establish any presumptions adverse
to any disputing Party as a result of invocation of this Section or the disputing Parties' inability to
reach agreement.

158. = As part of the resolution of any dispute under this Section, in appropriate
circumstances the disputing Parties may agree, or this Court may order, an extension or
modification of the schedule for the completion of the activities required under this Consent
Decree to account for the delay that occurred as a result of dispute resolution. Wisconsin
Electric shall be liable for stipulated penalties for its failure thereafter to complete the work in

accordance with the extended or modified schedule.
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159.  As to disputes arising under Section VII of this Consent Decree (PM Emission
Reductions and Controls), the Court shall sustain the position of the EPA as to the feasibility of
obtaining accurate and reliable data from the PM CEMS that Wisconsin Electric is to install
pursuant to Paragraph 93, unless Wisconsin Electric demonstrates that the position of the EPA is
arbitrary or capricious. The Court shall decide all other disputes pursuant to applicable
principles of law for resolving such disputes. In their initial filings with the Court under
Paragraph 155, the disputing Parties shall state their respective positions as to the applicable
standard of law for resolving the particular dispute.

XVII. EMISSIONS LIMITATIONS ON THE SOUTH OAK CREEK AND
ELM ROAD GENERATING STATIONS

160. Wisconsin Electric has submitted an application for a PSD Permit for the
construction of proposed new coal-fired generating Units, which if approved will be known as
the Elm Road Generating Station. If, at any time after the date of lodging of this Consent
Decree, one or more of the new units at the proposed Elm Road Generating Station 1s approved
and constructed, Wisconsin Electric shall limit the combined emissions of SO,, NO,, PM,
mercury, VOCs, hydrochloric acid, hydrofluoric acid, and sulfuric acid from both its South Oak
Creek Generating Station and its Elm Road Generating Station to 38,400 tons per year,
collectively. This emission limitation is based on actual or calculated emissions of SO,, NO,
PM, mercury, VOCs, hydrochloric acid, hydrofluoric acid, and sulfuric acid from the existing
units at South Oak Creek Generating Station in calendar year 2000. Compliance with this
emission limitation shall be demonstrated on a 12-month rolling average. The emission
limitation shall be included in the Title V operating permit issued to the South Oak Creek

Generating Station and the Elm Road Generating Station, if approved and constructed.
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XVIII. PERMITS

161. Unless expressly stated otherwise in this Consent Decree, in any instance where
otherwise applicable law or this Consent Decree requires Wisconsin Electric to secure a permit
to authorize construction or operation of any device, including all preconstruction, construction,
and operating permits required under state law, Wisconsin Electric shall make such application
in a timely manner. EPA will use its best efforts to expeditiously review all permit applications
submitted pursuant to this Consent Decree.

162. Notwithstanding the previous paragraph, nothing in this Consent Decree shall be
construed to require Wisconsin Electric to apply for or obtain a PSD or Nonattainment NSR
permit for physical changes or changes in the method of operation that would give rise to claims
resolved by Section XI (Resolution of Claims) of this Consent Decree.

163. When permits are required by the Paragraph 161, Wisconsin Electric shall
complete and submit applications for such permits to the appropriate authorities to allow
sufficient time for all legally required processing and review of the permit request. Any failure
by Wisconsin Electric to submit a timely permit application for any Unit in the Wisconsin
Electric System shall bar any use by Wisconsin Electric of Section XV (Force Majeure), where a
Force Majeure claim is based on permitting delays.

164. Notwithstanding the reference to Title V permits in this Consent Decree, the
enforcement of such permits shall be in accordance with their own terms and the Act. The Title
V permits shall not be directly enforceable under this Decree, although any term or limit

established by or under this Decree shall be enforceable under this Decree regardless of whether
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such term has or will become part of a Title V permit, subject to the terms of Section XX VIII
(Conditional Termination of Enforcement Under Decree).

165. Within ninety (90) days of entry of this Consent Decree, Wisconsin Electric shall
amend any applicable Title V permit application, or apply for amendments of its Title V permits,
to include a schedule for all performance, operational, maintenance, and control technology
requirements established by this Consent Decree, including, but not limited to, Emission Rates,
removal efficiencies, limits on fuel use, and the requirement in Paragraph 77 pertaining to
surrender of SO, allowances.

166. Within one year from the commencement of operation of each pollution control
device to be installed or upgraded on an Improved Unit under this Consent Decree, Wisconsin
Electric shall apply to modify its Title V permit for the generating plant where such device is
installed to reflect all new requirements applicable to that plant, including, but not limited to any
applicable 30-Day Rolling Average Emission Rate or Removal Efficiency.

167. Prior to January 1, 2015, Wisconsin Electric shall apply to amend the Title V
permit for each plant in the Wisconsin Electric System to include specific Emission Rates or
tonnage limitations as described below. Wisconsin Electric shall be in compliance with this
requirement if, by January 1, 2015, it has applied to amend each such Title V permit to include
Emissions Rate limitations applicable to Improved Units and tonnage limitations applicable to
plants with Other Units. Improved Units shall not exceed a 12-Month Rolling Average Emission
Rate for NOx of 0.080 Ib/mmBTU and a 12-Month Rolling Average Emission Rate for SO, of
0.080 1b/mmBTU or a Removal Efficiency of 96% for SO,. The plants with Other Units shall

meet the following Unit-specific 12-Month Rolling Tonnage:
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Plant » NO, S0,
Valley 3, 989 9,973

Presque Isle 7,376 17, 257

168.  Wisconsin Electric shall provide the EPA with a copy of each application to
amend its Title V permit, as well as a copy of any permit proposed as a result of such
application, to allow for timely participation in any public comment opportunity.

169.  If Wisconsin Electric sells or transfers to a Third Party Purchaser part or all of its
ownership interest in a Unit in the Wisconsin Electric System, Wisconsin Electric shall comply
with the requirements of Paragraph 167 with regard to that Unit, prior to any such sale or transfer
unless, following any such sale or transfer, Wisconsin Electric remains the holder of the Title V
permit for such facility. For purposes of this Paragraph and Section XXI, “Third Party
Purchaser” refers to an entity unrelated to Wisconsin Electric, WEC or W.E. Power that may
acquire an ownership interest in one or more of the Units in the Wisconsin Electric System.

XIX. INFORMATION COLLECTION AND RETENTION

170.  Any authorized representative of the United States or Permitting State Agency,
including their attorneys, contractors, and consultants, upon presentation of credentials, shall
have a right of entry upon the premises of any facility in the Wisconsin Electric System at any

reasonable time for the purpose of:

a. monitoring the progress of activities required under this Consent Decree;
b. verifying any data or information submitted to the United States in accordance

with the terms of this Consent Decree;
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c. obtaining samples and, upon request, splits of any samples taken by Wisconsin
Electric or its representatives, contractors, or consultants; and

d. assessing Wisconsin Electric’s compliance with this Consent Decree.

171.  Wisconsin Electric shall retain, and instruct its contractors and agents to
preserve, all non-identical copies of all records and documents (including records and documents
in electronic form) now in its or its contractors’ or agents’ possession or control, and that directly
relate to Wisconsin Electric’s performance of its obligations under this Consent Decree for the
following periods: (a) until December 31, 2020 for records concerning physical or operational
changes undertaken in accordance with Paragraph 119 (Resolution of U.S. Claims Based On
Modifications after Lodging of the Decree) of this Consent Decree; and (b) until December 31,
2017 for all other records. This record retention requirement shall apply regardless of any
corporate document retention policy to the contrary.

172.  All information and documents submitted by Wisconsin Electric pursuant to this
Consent Decree shall be subject to any requests under applicable law providing public disclosure
of documents unless (a) the information and documents are subject to legal privileges or
protection or (b) Wisconsin Electric claims and substantiates that the information and documents
contain confidential business information in accordance with 40 C.F.R. Part 2.

173.  Nothing in this Consent Decree shall limit the authority of the EPA to conduct
tests and inspections at Wisconsin Electric’s facilities under Section 114 of the Act, 42 U.S.C.

§ 7414, or any other applicable federal or state laws, regulations or permits.
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XX. NOTICES
174.  Unless otherwise provided herein, whenever notifications, submissions, or
communications are required by this Consent Decree, they shall be made in writing and
addressed as follows:
As to the United States of America:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611, Ben Franklin Station
Washington, D.C. 20044-7611

DJ# 90-5-2-1-06965

and

Director, Air Enforcement Division

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

Ariel Rios Building [2242A]

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

and

Regional Administrator

U.S. EPA Region V

77 West Jackson Blvd.
Chicago, Illinois 60604-3590

As to Wisconsin Electric:

Vice President Envirommental
Wisconsin Electric Power Company
231 W. Michigan Street
Milwaukee, Wisconsin 53203

and
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General Counsel
Wisconsin Electric Power Company
231 W. Michigan Street
Milwaukee, Wisconsin 53203

175.  All notifications, communications or submissions made pursuant to this Section
shall be sent either by: (a) overnight mail or by certified or registered mail, return receipt
requested; (b) electronic transmission, unless the recipient is not able to review the transmission
in electronic form. All notifications, communications and transmissions sent by overnight,
certified or registered mail shall be deemed submitted on the date they are postmarked. All
notifications, communications, and submissions made by electronic means shall be electronically
signed and certified, and shall be deemed submitted on the date that Wisconsin Electric receives
written acknowledgment of receipt of such transmission.

176.  Any Party may change either the notice recipient or the address for providing
notices to it by serving the other Party with a notice setting forth such new notice recipient or
address.

177. [RESERVED]

XXI. SALES OR TRANSFERS OF OWNERSHIP INTERESTS

178.  If Wisconsin Electric proposes to sell or transfer part or all of its ownership
interest in any Existing Unit (“Ownership Interest”) to an entity unrelated to Wisconsin Electric,
WEC or W.E. Power (Third Party Purchaser), it shéll advise the Third Party Purchaser in writing
of the existence of this Consent Decree prior to such sale or transfer, and shall send a copy of
such written notification to EPA ISursuant to Section XX (Notices) at least sixty (60) days before

such proposed sale or transfer.
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179. No sale or transfer of an Ownership Interest shall take place before the Third
Party Purchaser and EPA have executed, and the Court has approved, a modification pursuant to
Section XXIV (Modification) of this Consent Decree making the Third Party Purchaser a party
defendant to this Consent Decree and jointly and severally liable with Wisconsin Electric for all
the requirements of this Decree that may be applicable to the transferred or purchased Ownership
Interests, including joint and several liability with Wisconsin Electric for all requirements
specific to the Existing Unit, as well as all requirements in this Consent Decree that are not
specific to these Existing Units, except as provided in Paragraph 181.

180.  This Consent Decree shall not be construed to impede the transfer of any
Ownership Interests between Wisconsin Electric and any Third Party Purchaser as long the
requirements of this Consent Decree are met. This Consent Decree shaﬁ not be construed to
prohibit a contractual allocation — as between Wisconsin Electric and any Third Party Purchaser
of Ownership Interests — of the burdens of compliance with this Decree, provided that both
Wisconsin Electric and such Third Party Purchaser shall remain jointly and severally liable to
EPA for the obligations of the Decree applicable to the transferred or purchased Ownership
Interests, except as provided in Paragraph 181.

181. If EPA agrees, EPA, Wisconsin Electric, and the Third Party Purchaser that has
become a party defendant to this Consent Decree pursuant to Paragraph 179, may execute a
modification that relieves Wisconsin Electric of its liability under this Consent Decree for, and
makes the Third Party Purchaser liable for, all obligations and liabilities applicable to the
purchased or transferred Ownership Interests. Notwithstanding the foregoing, however,

Wisconsin Electric may not assign, and may not be released from, any obligation under this
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Consent Decree that is not specific to the purchased or transferred Ownership Interests, including
the obligations set forth in Sections IX (Environmental Projects) and X (Civil Penalty).
Wisconsin Electric may propose and the EPA may agree to restrict the scope of joint and several
liability of any purchaser or transferee for any obligations of this Consent Decree that are not

specific to the Unit, to the extent such obligations may be adequately separated in an enforceable

manner.

XXII. EFFECTIVE DATE

182. The effective date of this Consent Decree shall be the date upon which this

Consent Decree is entered by the Court.

XXII. RETENTION OF JURISDICTION

183.  Continuing Jurisdiction. The Court shall retain jurisdiction of this case after entry

of this Consent Decree to enforce compliance with the terms and conditions of this Consent
‘ Decree and to take any action necessary or appropriate for its interpretation, construction,
execution, modification, or adjudication of disputes. During the term of this Consent Decree,

either Party to this Consent Decree may apply to the Court for any relief necessary to construe or

effectuate this Consent Decree.

XXIV. MODIFICATION

184.  The terms of this Consent Decree may be modified only by a subsequent written

agreement signed by both Parties. Where the modification constitutes a material change to any

term of this Decree, it shall be effective only upon approval by the Court.
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XXV. GENERAL PROVISIONS

185.  This Consent Decree 1s not a permit. Compliance with the terms of this Consent
Decree does not guarantee compliance with all applicable federal, state, or local laws or
regulations.

186. This Consent Decree does not apply to any claim(s) of alleged criminal liability.

187. In any subsequent administrative or judicial action initiated by the United States
for injunctive relief or civil penalties relating to the facilities covered by this Consent Dec‘ree,
Wisconsin Electric shall not assert any defense or claim based upon principles of waiver, res
judicata, collateral estoppel, issue preclusion, claim preclusion, or claim splitting, or any other
defense based upon the contention that the claims raised by the United States in the subsequent
proceeding were brought, or should have been brought, in the instant case; provided, however,
that nothing in this Paragraph is intended to affect the validity of Section XI (Resolution of

Claims).

188.  Except as specifically provided by this Consent Decree, nothing in this Consent
Decree shall relieve Wisconsin Electric of its obligation to comply with all applicable federal,
state, and local laws and regulations. Subj_ect to the provisions in Section XI (Resolution of
Claims) of this Consent Decree, nothing corﬁained in this Consent Decree shall be construed to
prevent or limit the rights of the United States to obtain pe-nalties or injunctive relief under the
Act or other federal, state, or local statutes, regulations, or permits.

189. Every term expressly defined by this Consent Decree shall have the meaning

given to that term by this Consent Decree, and, except as otherwise provided in this Decree,
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every other term used in this Decree that is also a term under the Act or the regulations
implementing the Act shall mean in this Decree what such term means under the Act or those
implementing regulations.

190. Nothing in this Consent Decree alters or waives any applicable law (including but
not limited to, any defenses, entitlements, or clarifications related to the Credible Evidence Rule
(62 Fed. Reg. 8314 (Feb. 27, 1997))), concerning the use of data for any purpose under the Act,
generated by the reference methods specified herein or otherwise.

191.  Each limit and/or other requirement established by or under this Decree is a
separate, independent requirement.

192. Performance standards, emissions limits, and other quantitative standards set by
or under this Decree must be met to the number of significant digits in which the standard or
limit is expressed. Thus, for example, an Emission Rate of 0.100 is not met if the actual
Emission Rate is 0.101. Wisconsin Electric shall round the fourth significant digit to the nearest
third significant digit, or the third significant digit to the second significant digit, depending
upon whether the limit is expressed to two or three significant digits. Thus, for example, if an
actual Emission Rate is 0.1004, that shall be reported as 0.100, and shall be in compliance with
an Emission Rate of 0.100, and if an actual Emission Rate is 0.1005, that shall be reported as
0.101, and shall not be in compliance with an Emission Rate of 0.100. Wisconsin Electric shall
collect and report data to the number of significant digits in which the standard or limit is
expressed. As otherwise applicable and unless this Decree expressly directs otherwise, the
calculation and measurement procedures established under 40 C.F.R. Parts 75 and 76 apply to

the measurement and calculation of NO, and SO, under this Decree.
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193.  This Consent Decree does not limit, enlarge or affect the rights of any Party to
this Consent Decree as against any third parties.

194. This Consent Decree constitutes the final, complete and exclusive agreement and
understanding between the Parties with respect to the settlement embodied in this Consent
Decree, and supercedes all prior agreements and understandings between the Parties related to
the subject matter herein. No document, representation, inducement, agreement, or
understanding, or promise constitutes any part of this Decree or the settlement it represents, nor
shall they be used in construing the terms of this Consent Decree.

'195. Each Party to this action shall bear its own costs and attorneys' fees.

XXVI. SIGNATORIES AND SERVICE

196. Each undersigned representative of the Parties certifies that he or she is fully
authorized to enter into the terms and conditions of this Consent Decree and to execute and
legally bind the Party he or she represents to this document.

197.  This Consent Decree may be signed in counterparts, and such counterpart
signature pages shall be given full force and effect.

198. Each Party hereby agrees to accept service of process by mail with respect to all
matters arising under or relating to this Consent Decree and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable Local
Rules of this Court including, but not limited to, service of a summons.

XXVIIL. PUBLIC COMMENT

199. The Parties agree and acknowledge that final approval by the United States and

entry of this Consent Decree is subject to the procedures of 28 C.F.R. § 50.7, which provides for
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notice of the lodging of this Consent Decree in the Federal Register, an opportunity for public
comment, and the right of the United States to withdraw or withhold consent if the comments
disclose facts or considerations which indicate that the Consent Decree is inappropriate,
improper or inadequate. Wisconsin Electric shall not oppose entry of this Consent Decree by
this Court or challenge any provision of this Consent Decree unless the United States has
notified Wisconsin Electric, in writing, that the United States no longer sﬁpports entry of the
Consent Decree.

XXVIII. CONDITIONAL TERMINATION OF ENFORCEMENT UNDER DECREE

200. Termination as to Completed Tasks. As soon as Wisconsin Electric completes a
construction project or any other requirement of this Consent Decree that is not ongoing or
recurring, Wisconsin Electric may seek termination of the provision or provisions of this
Consent Decree that imposed the requirement.

201. Conditional Termination of Enforcement Through the Consent Decree. Once

Wisconsin Electric:

(A) believes that it has successfully completed and commences successful
operation of all pollution controls required by this Decree;

(B) has obtained final Title V permits (a) as required by the terms of this Consent
Decree; (b) that cover all Units in this Consent Decree; and (c) that include as enforceable permit
terms all of the Unit performance and other requirements required by Section XVIII (Permits);
and

(C) certifies that the date is later than December 31, 2015;
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then Wisconsin Electric may so éertify these facts to the EPA and this Court. If EPA does not
object in writing with specific reasons within forty-five (45) days of receipt of Wisconsin
Electric’s certification, then, for any violations that occur after the filing of notice, the United
States shall pursue enforcement of the requirements contained in the Title V permit through the

applicable Title V permit and not through this Consent Decree.

202. Resort to Enforcement under this Consent Decree. Notwithstanding Paragraph
201, if enforcement of a provision in this Decree cannot be pursued by a party under the '
applicable Title V permit, or if a Decree requirement was intended to be part of a Title V Permit
and did not become or remain part of such permit, then such requirement may be enforced under
the terms of this Decree at any time.

XXIX. FINAL JUDGMENT

203.  Upon approval and entry of this Consent Decree by the Court, this Consent

Decree shall constitute a final judgment between the United States and Wisconsin Electric.

SO ORDERED, THIS DAY OF ,2003.

UNITED STATES DISTRICT COURT JUDGE
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WHEREAS, the United States of America (“the United States), on behalf of the United
States Environmental Protection Agency (“EPA”) filed a Complaint against Illinois Power
Company (“Illinois Power”) on November 3, 1999, and Amended Complaints against Illinois
Power Company and Dynegy Midwest Generation, Inc. (“DMG”) on January 19, 2000, March
14,2001, and March 7, 2003, pursuant to Sections 113(b) and 167 of the Clean Air Act (the
“Act"), 42 U.S.C. §§ 7413(b) and 7477, for injunctive relief and the assessment of civil penalties
for alleged violations at the Baldwin Generating Station of:

(a) the Prevention of Significant Deterioration provisions in Part C of Subchapter

I of the Act, 42 U.S.C. §§ 7470-92;

(b) the federally enforceable State Implementation Plan developed by the State of

Illinois (the “Illinois SIP”); and

(c) the New Source Performance Standard provisions in Part A of Subchapter I of the

Act,42 US.C. § 7411.

WHEREAS, EPA issued Notices of Violation with respect to such allegations to Illinois
Power on November 3, 1999 and November 26, 2000;

WHEREAS, EPA provided Illinois Power, DMG, and the State of Illinois actual notice
of violations pertaining to its alleged violations, in accordance with Section 113(a)(1) and (b) of
the Act, 42 U.S.C. § 7413(a)(1) and (b);

WHEREAS, Illinois Power was the owner and operator of the Baldwin Facility from
1970 to October 1999. On October 1, 1999, Illinois Power transferred the Baldwin Facility to

Illinova Corporation. Illinova Corporation then contributed the Baldwin Facility to Illinova



- Power Marketing, Inc., after which time Illinois Power no longer owned or operated the Baldwin
Facility.

WHEREAS, beginning on October 1, 1999 and continuing through the date of lodging of
this Consent Decree, Illinois Power has been neither the owner nor the operatc;r of the Baldwin
Facility or of any of the Units in the DMG System which are affected by this Consent Decree;

WHEREAS, in February 2000, Illinova Corporation merged with Dynegy Holdings Inc.
and became a wholly owned subsidiary of Dynegy Inc. (referred to herein as “Dynegy”).
Thereafter, Illinova Power Marketing, Inc., the owner of the Baldwin Facility, changed its name
to Dynegy Midwest Generation, Inc. (referred to herein as “DMG”). On September 30, 2004,
Dynegy, through Illinova, sold Illinois Power to Ameren Corporation.

WHEREAS, Ameren and Illinova Corporation, a subsidiary of Dynegy, have entered into
an agreement which provides for the escrow of certain funds, the release of which funds is
related to the resolution of certain contingent environmental liabilities that were alleged in the
above-referenced Amended Complaints against Illinois Power and DMG.

WHEREAS, Plaintiff-Intervenors — the American Bottom Conservancy, Health and
Environmental Justice - St. Louis, Inc., Illinois Stewardship Alliance, the Prairie Rivers
Network, and the State of Illinois — moved to intervene on September 25, 2003 and filed
Complaints in Intervention. The Court granted intervention to all movants on October 23, 2003.

- WHEREAS, in their Complaints, Plaintiff United States and Plaintiff Intervenors
(collectively “Plaintiffs™) allege, inter alia, that Illinois Power and DMG failed to obtain the

necessary permits and install the controls necessary under the Act to reduce sulfur dioxide,



nitrogen oxides, and/or particulate matter emissions, and that such emissions can damage human
health and the environment;

WHEREAS, the Plaintiffs’ Complaints state claims upon which relief can be granted
against Illinois Power and DMG under Sections 113 and 167 of the Act, 42 U.S.C. §§ 7413 and
7477, and 28 U.S.C. § 1355;

WHEREAS, DMG and Illinois Power have denied and continue to deny the violations
alleged in the Complaints, maintain that they have been and remain in compliance with the Act
and are not liable for civil penalties or injunctive relief, and DMG is agreeing to the obligations
imposed by this Consent Decree solely to avoid further costs and uncertainty;

WHEREAS, DMG has installed equipment for the control of nitrogen oxides emissions
at the Baldwin Facility, including Overfire Air systéms on Baldwin Units 1, 2, and 3, Low NOy
Burners on Baldwin Unit 3 and Selective Catalytic Reduction (“SCR”) Systems on Baldwin
Units 1 and 2, resulting in a reduction in emissions of nitrogen oxides from the Baldwin Plant of
approximately 65% below 1999 levels from 55,026 tons in 1999 to 19,061 tons in 2003;

WHEREAS, DMG switched from use of high sulfur coal to low sulfur Powder River
Basin coal at Baldwin Units 1, 2 and 3 in 1999 and 2000, resulting in a reduction in emissions of
sulfur dioxide from the Baldwin Plant of approximately 90% below 1999 levels from 245,243
tons in 1999 to 26,311 tons in 2003;

WHEREAS, the Parties anticipate that the installation and operation of pollution control
equipment pursuant to this Consent Decree will achieve significant additional reductions of SO,,

NO,, and PM emissions and thereby further improve air quality;



WHEREAS. in June of 2003, the liability stage of the litigation resulting from the United
States’ claims was tried to the Court and no decision has yet been rendered; and

WHEREAS, the Plaintiffs, DM G and Illinois Power have agreed, and the Court by
entering this Consent Decree finds: that this Consent Decree has been negotiated in good faith
and at arms length; that this settlement is fair, reasonable, in the best interest of the Parties and in
the public interest, and consistent with the goals of the Act; and that entry of this Consent Decree
without further litigation is the most appropriate means of resolving this matter;

NOW, THEREFORE, without any admission by the Defendants, and without
adjudication of the violations alleged.in the Complaints or the NOVs, it is héreby ORDERED,
ADJUDGED, AND DECREED as follows:

1. JURISDICTION AND VENUE

1, This Court bas jurisdiction over this action, the subject matter herein, and the
Parties consenting hereto, pursuant to 28 U.S.C. §§ 1331, 1345, 1355, and 1367, Sections 113
and 167 of the Act, 42 U.S.C. §§ 7413 and 7477, and Section 42(e) of the Illinois Environméntal
Protection Act, 415 ILCS 5/42(e). Venue is proper under Section 113(b) of the Act, 42 U.S.C.
§ 7413(b), and under 28 U.S.C. § 1391(b) and (c). Solely for the purposes of this Consent
Decree and the underlying Complaints, and for no other purpose, Defendants waive all
objections and defenses that they may have to the Court’s jurisdiction over this action, to the
Court’s jurisdiction over the Defendants, and to venue in this District. Defendants shall not
challenge the terms of this Consent Decree or this Court’s jurisdicrion to enter and enforce this
Consent Decree. Solely for purposes of the Complaints filed by the Plaintiffs in this matter and

resolved by the Consent Decree, for purposes of entry and enforcement of this Consent Decree,



and for no other purpose, Defendants waive any defense or objection based on standing. Except
as expressly provided for herein, this Consent Decree shall not create any rights in or obligations
of any party other than the Plaintiffs and the Defendants. Except as provided in Section XXVI
(Public Comment) of this Consent Decree, the Parties consent to entry of this Consent Decree
without further notice.

II. APPLICABILITY

2. Upon entry, the provisions of the Consent Decree shall apply to and be binding
upon and inure to the benefit of the Citizen Plaintiffs and DMG, and their respective successors
and assigns, officers, employees and agents, solely in their capacities as such, and the State of
Ilinois and the United States. Illinois Power is a Party to this Consent Decree, is the beneficiary
of Section X of this Consent Decree (Release and Covenant Not to Sue for Illinois Power
Company), and is subject to Paragraph 171 and the other applicable provisions of the Consent
Decree as specified in such Paragraph in the event it acquires an Ownership Interest in, or
becomes an operator (as that term is used and interpreted under the Clean Air Act) of, any DMG
System Unit, but otherwise has no other obligations under this Consent Decree except as
expressly specified herein.

3. DMG shall be responsible for providing a copy of this Consent Decree to all
vendors, suppliers, consultants, contractors, agents, and any other company or other organization
retained to perform any of the work required by this Consent Decree. Notwithstanding any
retention of contractors, subcontractors, or agents to perform any work required under this
Consent Decree, DMG shall be responsible for ensuring that all work is performed in accordance

with the requirements of this Consent Decree. In any action to enforce this Consent Decree,




DMG shall not assert as a defense the failure of its officers, directors, employees, servants,
agents, or contractors to take actions necessary to comply with this Consent Decree, unless DMG
establishes that such failure resulted from a Force Majeure Event, as defined in Paragraph 137 of
this Consent Decree.
III. DEFINITIONS
4. A “30-Day Rolling Average Emission Rate” for a Unit shall be expressed as
Ib/mmBTU and calculated in accordance with the following procedure: first, sum the total
pounds of the pollutant in question emitted from the Unit during an Operating Day and the
previous twenty-nine (29) Operating Days; second, sum the total heat input to the Unit in
mmBTU during the Operating Day and the previous twenty-nine (29) Operating Days; and third,
divide the total number of pounds of the pollutant emitted during the thirty (30) Operating Days
by the total heat input during the thirty (30) Operating Days. A new 30-Day Rolling Average
Emission Rate shall be calculated for each new Operating Day. Each 30-Day Rolling Average
Emission Rate shall include all emissions that occur during all periods of startup, shutdown and
Malfunction within an Operating Day, except as follows:
a. Emissions and BTU inputs that occur during a period of Malfunction shall be
excluded from the calculation of the 30-Day Rolling Average Emission Rate if
DMG provides notice of the Malfunction to EPA and the State in accordance with
Paragraph 138 in Section XV (Force Majeure) of this Consent Decree;
b. Emissions of NO, and BTU inputs that occur during the fifth and subsequent Cold
Start Up Period(s) that occur at a given Unit during any 30-day period shall be

excluded from the calculation of the 30-Day Rolling Average Emission Rate if




5.

6.

inclusion of such emissions would result in a violation of any applicable 30-Day
Rolling Average Emission Rate and DMG has installed, operated and maintained
the SCR in question in accordance with manufacturers’ specifications and good
engineering practices. A “Cold Start Up Period” occurs whenever there has been
no fire in the boiler of a Unit (no combustion of any Fossil Fuel) for a period of
six (6) hours or more. The NO, emissions to be excluded during the fifth and
subsequent Cold Start Up Period(s) shall be the lesser of (i) those NO, emissions
emitted during the eight (8) hour period commencing when the Unit is
synchronized with a utility electric transmission system and concluding eight (8)
hours later, or (ii) those NO, emissions emitted prior to the time that the flue gas
has achieved the minimum SCR operational temperature specified by the catalyst
manufacturer; and

For a Unit that has ceased firing Fossil Fuel, emissions of SO, and Btu inputs that
occur during any period, not to exceed two (2) hours, from the restart of the Unit
to the time the Unit is fired with any coal, shall be excluded from the calculation
of the 30-Day Rolling Average Emission Rate.

“Baghouse” means a fullstream (fabric filter) particulate emission control device.

“Boiler Island” means a Unit’s (A) fuel combustion system (including bunker,

coal pulverizers, crusher, stoker, and fuel burners); (B) combustion air system; (C) steam

generating system (firebox, boiler tubes, and walls); and (D) draft system (excluding the stack),

all as further described in “Interpretation of Reconstruction,” by John B. Rasnic U.S. EPA

(November 25, 1986) and attachments thereto.




7. “Capital Expenditure” means all capital expenditures, as defined by Generally
Accepted Accounting Principles (“GAAP”), as those principles exist at the date of entry of this
Consent Decree, excluding the cost of installing or upgrading pollution control devices.

&. “CEMS?” or “Continuous Emission Monitoring System” means, for obligations
involving NO, and SO, under this Consent Decree, the devices defined in 40 C.F.R. § 72.2 and
installed and maintained as required by 40 C.F.R. Part 75.

9. “Citizen Plaintiffs” means, collectively, the American Bottom Conservancy,
Health and Environmental .Justice - St. Louis, Inc., Illinois Stewardship Alliance, and the Prairie
Rivers Network.

10. “Clean Air Act” or “Act” means the federal Clean Air Act, 42 U.S.C. §§7401-
7671q, and its implementing regulations.

11.  “Consent Decree” or “Decree” means this Consent Decree and the Appendix
hereto, which is incorporated into this Consent Decree.

12. “Defendants” means Dynegy Midwest Generation, Inc. and Illinois Power
Company.

13. “DMG” means Dynegy Midwest Generation, Inc.

14.  “DMG System” means, solely for purposes of this Consent Decree, the following
ten (10) listed coal-fired, electric steam generating Units (with the rated gross MW capacity of
each Unit, reported to Mid-America Interconnected Network (“MAIN”) in 2003, noted in
parentheses), located at the following plants:

L Baldwin Generating Station in Baldwin, Illinois: Unit 1 (624 MW), 2

(629 MW), 3 (629 MW);




° Havana Generating Station in Havana, Illinois: Unit 6 (487 MW);

L Hennepin Generating Station in Hennepin, Illinois: Unit 1 (81 MW),
Unit 2 (240 MW);

° Vermilion Generating Station in Oakwood, Illinois: Unitl (84 MW),
Unit 2 (113 MW);

® Wood River Generating Station in Alton, Illinois: Unit 4 (105 MW),
Unit 5 (383 MW).

15. “Emission Rate” means the number of pounds of pollutant emitted per million

BTU of heat input (“Ib/mmBTU”), measured in accordance with this Consent Decree.

16. “EPA” means the United States Environmental Protection Agency.

17.  “ESP” means electrostatic precipitator, a pollution control device for the
reduction of PM.

18.  “Existing Units” means those Units included in the DMG System.

19. “Flue Gas Desulfurization System,” or “FGD,” means a pollution control device

with one or more absorber vessels that employs flue gas desulfurization technology for the
reduction of sulfur dioxide.

20. “Fossil Fuel” means any hydrocarbon fuel, including coal, petroleum coke,
petroleum oil, or natural gas.

21. “Illinois Environmental Protection Act” means the Illinois Environmental
Protection Act, 415 ILCS 5/1 et. seq., and its implementing regulations.

22. “Illinois Power” means the Illinois Power Company.



23.  “Improved Unit” means, in the case of NO,, a DMG System Unit equipped with
or scheduled under this Consent Decree to be equipped with an SCR, or, in the case of SO,, a
DMG System Unit scheduled under this Consent Decree to be equipped with an FGD (or
equivalent SO, control technology approved pursuant to Paragraph 68). A Unit may be an
Improved Unit for one pollutant without being an Improved Unit for the other. Any Other Unit
can become an Improved Unit if (a) in the case of NO,, it is equipped with an SCR (or equivalent
NOx control technology approved pursuant to Paragraph 64) and has become subject to a
federally enforceable 0.100 Ib/mmBTU NO, 30-Day Rolling Average Emission Rate, or (b) in
the case of SO,, it is equipped with an FGD (or equivalent SO, control technology approved
pursuant to Paragraph 68) and has become subject to a federally enforceable 0.100 1b/mmBTU
SO, 30-Day Rolling Average Emission Rate, and (c) in the case of NO, or SO,, the requirement
to achieve and maintain a 0.100 lb/mmBTU 30-Day Rolling Average Emission Rate is
incorporated into the Title V Permit applicable to that Unit or, if no Title V Permit exists, a
modification to this Consent Decree that is agreed to by the Plaintiffs and DMG and approved by
this Court.

24.  “Ib/mmBTU” means one pound per million British thermal units.

25. “Malfunction” means any sudden, infrequent, and not reasonably preventable
failure of air pollution control equipment, process equipment, or a process to operate in a normal
or usual manner. Failures that are caused in part by poor maintenance or careless operation are
not Malfunctions.

26. “MW” means a megawatt or one million Watts.
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27, “National Ambient Air Quality Standards” or “NAAQS” means national ambient
air quality standards that are promulgated pursuant to Section 109 of the Act, 42 U.S.C. § 7409.
28. “Nonattainment NSR” means the nonattainment area New Source Review

program within the meaning of Part D of Subchapter I of the Act, 42 U.S.C. §§ 7501-7515, 40

C.FR. Part51.
29.  “NO,” means oxides of nitrogen.
30. “NO, Allowance” means an authorization or credit to emit a specified amount of

NO, that is allocated or issued under an emissions trading or marketable permit program of any
kind that has been established under the Clean Air Act or a State Implementation Plan.

31. “Operating Day” means any calendar day on which a Unit fires Fossil Fuel;
provided, however, that exclusively for purposes of Paragraph 36, “Operating Day” means any
calendar day on which both Baldwin Unit 1 and Baldwin Unit 2 fire Fossil Fuel.

32, “QOther Unit” means any Unit of the DMG System that is not an Improved Unit
for the pollutant in question.

33.  “Ownership Interest” means part or all of DMG’s legal or equitable ownership
interest in any Unit in the DMG System.

34, “Parties” means the United States, the State of Illinois, the Citizen Plaintiffs,
DMG, and Illinois Power.

35. “Plaintiffs” means the United States, the State of Illinois, and the Citizen
Plaintiffs.

36. A “Plant-Wide 30-Day Rolling Average Emission Rate” shall be expressed as

Ib/mmBTU and calculated in accordance with the following procedure: first, sum the total
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pouﬁds of the pollutant in question emitted from all three Units at the Baldwin Plant during an
Operating Day and the previous twenty-nine (29) Operating Days; second, sum the total heat
input to all three Units at the Baldwin Plant in mmBTU during the Operating Day and the
previous twenty-nine (29) Operating Days; and third, divide the total number of pounds of the
pollutant emitted from all three Baldwin Units during the thirty (30) Operating Days by the total
heat input to all three Baldwin Units during the thirty (30) Operating Days. A new Plant-Wide
30-Day Rolling Average Emission Rate shall be calculated for each new Operating Day. Each
Plant-Wide 30-Day Rolling Average Emission Rate shall include all emissions that occur during
all periods of startup, shutdown and Malfunction within an Operating Day. A Malfunction shall
be excluded from this Emission Rate, however, if DMG satisfies the Force Majeure provisions of
this Consent Decree.

37. A “Plant-Wide Annual Tonnage Emission Level” means, for the purposes of
Section XI of this Decree, the number of tons of the pollutant in question that may be emitted
from the plant at issue during the relevant calendar year (i.e., January 1 through December 31),
and shall include all emissions of the pollutant emitted during periods of startup, shutdown, and
Malfunction.

38.  “Pollution Control Equipment Upgrade Analysis” means the technical study,
analysis, review, and selection of control technology recommendations (including an emission
rate or removal efficiency) required to be performed in connection with an application for a
federal PSD permit, taking into account the characteristics of the existing facility. Except as
otherwise provided in this Consent Decree, such study, analysis, review, and selection of

recommendations shall be carried out in accordance with applicable federal and state regulations
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and guidance describing the process and analysis for determining Best Available Control
Technology (BACT), as that term is defined in 40 C.F.R. §52.21(b)(12), including, without
limitation, the December 1, 1987 EPA Memorandum from J. Craig Potter, Assistant
Administrator for Air and Radiation, regarding Improving New Source Review (NSR)
Implementation. Nothing in this Decree shall be construed either to: (a) alter the force and effect
of statements known as or characterized as “guidance” or (b) permit the process or result of a
“Pollution Control Equipment Upgrade Analysis” to be considered BACT for any purpose under
the Act.

39. “PM Control Device” means any device, including an ESP or a Baghouse, that
reduces emissions of particulate matter (PM).

40. “PM” means particulate matter.

41.  “PM CEMS?” or “PM Continuous Emission Monitoring System” means the
equipment that samples, analyzes, measures, and provides, by readings taken at frequent
intervals, an electronic or paper record of PM emissions.

42. “PM Emission Rate” means the number of pounds of PM emitted per million
BTU of heat input (Ib/mmBTU), as measured in annual stack tests in accordance with EPA
Method 5, 40 C.F.R. Part 60, including Aﬁpendix A.

43. “Project Dollars” means DMG’s expenditures and payments incurred or made in
carrying out the Environmental Mitigation Projects identified in Section VIII (Environmental
Mitigation Projects) of this Consent Decree to the extent that such expenditures or payments
both: (a) comply with the requirements set forth in Section VIII (Environmental Mitigation

Projects) and Appendix A of this Consent Decree, and (b) constitute DMG’s direct payments for
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such projects, DMG’s external costs for contractors, vendors, and equipment, or DMG’s internal
costs consisting of employee time, travel, or out-of-pocket expenses specifically attributable to
these particular projects and documented in accordance with GAAP.

44, . “PSD” means Prevention of Significant Deterioration within the meaning of Part
C of Subchapter I of the Clean Air Act, 42 U.S.C. §§ 7470 - 7492 and 40 C.F.R. Part 52.

45, “Selective Catalytic Reduction System” or “SCR” means a pollution control
device that employs selective catalytic reduction technology for the reduction of NO, eﬁﬁssions.

46.  “SO,” means sulfur dioxide.

47. “SO, Allowance” means “allowance” as defined at 42 U.S.C. § 7651a(3): “an
authorization, allocated to an affected unit by the Administrator of EPA under Subchapter IV of
the Act, to emit, during or after a specified calendar year, one ton of sulfur dioxide.”

48. . “System-Wide Annual Tonnage Limitation” means the lirnitation on the number
of tons of the pollutant in question that may be emitted from the DMG System during the
relevant calendar year (i.e., January 1 through December 31), and shall include all emissions of
the pollutant emitted during periods of startup, shutdown, and Malfunction.

49. “Title V Permit” means the permit required of DMG’s major sources under
Subchapter V of the Act, 42 U.S.C. §§ 7661-7661e.

50. “Unit” means collectively, the coal pulverizer, stationary equipment that feeds
coal to the boiler, the boiler that produces steam for the steam turbine, the steam turbine, the
generator, the equipment necessary to operate the generator, steam turbine and boiler, and all
ancillary equii)ment, including pollution control equipment. An electric steam generating station

may comprise one or more Units.

14



IV. NO, EMISSION REDUCTIONS AND CONTROLS

A. NO. Emission Controls

51.  Beginning 45 days after entry of this Consent Decree, and continuing thereafter,
DMG shall commence operation of the SCRs installed at Baldwin Unit 1, Unit 2, and Havana
Unit 6 so as to achieve and maintain a 30-Day Rolling Average Emission Rate from each such
Unit of not greater than 0.100 Ib/mmBTU NO,.

52.  Beginning 45 days after entry of this Consent Decree, and continuing thereafter,

' DMG shall achieve and maintain a Plant-Wide 30-Day Rolling Average Emission Rate of not
greater than 0.100 Ib/mmBTU NO, at the Baldwin Plant.

53. Beginning 45 days after entry of this Consent Decree, and continuing thereafter,
subject to paragraph 54 below, DMG shall achieve and maintain a 30-Day Rolling Average
Emission Rate of not greater than 0.120 Ib/mmBTU NO, at Baldwin Unit 3.

54, Beginning on December 31, 2012, and continuing thereafter, DMG shall maintain
a 30-Day Rolling Average Emission Rate of not greater than 0.100 lb/mmBTU NO, at Baldwin
Unit 3.

55. Beginning 30 days after entry of this Conbsent Decree, and continuing thereafter,
DMG shall operate each SCR in the DMG System at all times when the Unit it serves is in
operation, provided that such operation of the SCR is consistent with the technological
limitations, manufacturers’ specifications, and good engineering and maintenance practices for
the SCR. During any such period in which the SCR is not operational, DMG will minimize

emissions to the extent reasonably practicable.
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56.  Beginning 45 days from entry of this Consent Decree, DMG shall operate low
NO, burners (“LNB”) and/or Overfire Air Technology (“OFA”) on the DMG Systemn Units
listed in the table below at all times that the Units are in operation, consistent with the
technological limitations, maoufacturers’ specifications, apd good engineering and maintenance
practices for the LNB and/or the Overfire Air Technology, so as to minimize emissions to the

extent reasonably practicable.

DMG System Unijt NQOx Control Technology
Baldwin Unit ? OFA
Baldwin Unit 2 OFA
Baldwin Unit 3 LNB, OFA
Havana Unit 6 LNB, OFA
Hennepin Unit 1 LNB, OFA
Hennepin Unit 2 LNB, OFA
Vermilion Upit 2 LNB, OFA
Wood River Unit 4 LNB, OFA
Wood River Unit 5 LLNB, OFA

B. Svstem-Wide Annual Tonnage Limitations for NO,

57.  During each calendar year specified in the Table below, all Units in the DMG
System, collectively, shall not emit NO, in excess of the following System-Wide Annual

Tonnage Lymitations:
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Applicable Calendar Year System-Wide Annual
Tonnage Limitations for NO,

2005 15,000 tons
2006 14,000 tons
2007 and each year thereafter 13,800 tons

C. Use of NO._ Allowances

58. Except as provided in this Consent Decree, DMG shall not sell or trade any NO,
Allowances allocated to the DMG System that would otherwise be available for sale or trade as a
result of the actions taken by DMG to comply with the requirements of this Consent Decree.

59. Except as may be necessary to comply with Section XIV (Stipulated Penalties),
DMG may not use NO, Allowances to comply with any requirement of this Consent Decree,
including by claiming compliance with any emission limitation required by this Decree by using,
tendering, or otherwise applying NO, Allowances to offset any excess emissions (i.e., emissions
above the limits specified in Paragraph 57).

60. NO, Allowances allocated to the DMG System may be used by DMG only to
meet its own federal and/or state Clean Air Act regulatory requirements, except as provided in
Paragraph 61.

61.  Provided that DMG is in compliance with the SystemQWide Annual Tonnage
Limitations for NO, set forth in this Consent Decree, nothing in this Consent Decree shall
preclude DMG from selling or transferring NO, Allowances allocated to the DMG System that
become available for sale or trade solely as a result of:

a. activities that reduced NO, emissions at any Unit within the DMG System prior to

the date of entry of this Consent Decree;
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b. the installation and operation of any NO, pollution control technology or
technique that is not otherwise required by this Consent Decree; or
C. achievement and maintenance of NO, emission rates below a 30-Day Rolling
Average Emission Rate of 0.100 1b/mmBTU at Baldwin Units 1, 2 or 3, or at
Havana Unit 6,
s0 Jong as DM@ timely reports the generation of such surplus NO, Allowances in accordance
with Section X1! (Periodic Reporting) of this Conseat Decree. DMG shall be allowed to sell or
transfer NO, Allowances equal to the NO, emissions reductions achieved for any given year by
any of the actions specified in Subparagraphs 61.b or 61.c. only to the extent that, and in the
amount that, the total NO, emissions from all Units within the DMG System are below the
System-Wide Annual Tonnage Limitation specified in Paragraph 57 for thart year.
62.  Nothing in this Consent Decree shall prevent DMG from purchasing or otherwise
obtaining NO, Allowances from another source for purposes of complying with state or federal
Clean Air Act requitements to the extent otherwise allowed by law,

D. NQ, Provisions - improving Other Units

63.  Any Other Unit can become an lmproved Unit for NO, if (a) it is equipped with
an SCR (or equivalent NOx contro! technology appsoved pursuant to Paragraph 64), and (b) has
become subject to a federally enforceable 0.100 Ib/mmBTU NO, 30-Day Rolling Average
Emission Rate.

64.  With prior written notice to the Plaintiffs and written approval from EPA (after
consultation with the State of [1linois and the Citizen Plaintiffs), an Otber Unit in the DMG

System may be considered an lmproved Unit under this Consent Decree if DMG installs and
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operates NO, control technology, other than an SCR, that has been demonstrated to be capable of
achieving and maintaining a 30-Day Rolling Average Emission Rate not greater than

0.100 Ib/mmBTU NO, and if such unit has become subject to a federally enforceable

0.100 Ib/mmBTU NO, 30-Day Rolling Average Emission Rate.

E. General NO, Provisions

65.  In determining Emission Rates for NO,, DMG shall use CEMS in accordance
with the reference methods specified in 40 C.F.R. Part 75.

V. SO, EMISSION REDUCTIONS AND CONTROLS

A. SO, Emission Limitations and Control Requirements

66.  No later than the dates set forth in the Table below for each of the three Units at
Baldwin and Havana Unit 6, and continuing thereafter, DMG shall not operate the specified Unit
unless and until it has installed and commenced operation of, on a year-round basis, an FGD (or
equivalent SO, control technology approved pursuant to Paragraph 68) on each such Unit, so as
to achieve and maintain a 30-Day Rolling Average Emission Rate of not greater than

0.100 Ib/mmBTU SO,.

UNIT DATE
First Baldwin Unit December 31, 2010
(i.e., any of the Baldwin Units 1, 2 or 3)
Second Baldwin Unit December 31, 2011
(i.e., either of the 2 remaining

Baldwin Units)

Third Baldwin Unit December 31, 2012
(i.e., the remaining Baldwin Unit)

Havana Unit 6 December 31, 2012
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67.  Any FGD required to be installed under this Consent Decree may be a wet FGD
or a dry FGD at DMG’s option.

68.  With prior written notice to the Plaintiffs and written approval from EPA (after
consultation by EPA with the State of Illinois and the Citizen Plaintiffs), DMG may, in lieu of
installing and operating an FGD at any of the Units specified in Paragraph 66, install and operate
equivalent SO, control technology so long as such equivalent SO, control technology has been
demonstrated to be capable of achieving and maintaining a 30-Day Rolling Average Emission
Rate of not greater than 0.100 Ib/mmBTU SO,,.

69. Beginning on the later of the date specified in Paragraph 66 or the first Operating
Day of each Unit thereafter, and continuing thereafter, DMG shall operate each FGD (or
equivalent SO, control technology approved pursuant to Paragraph 68) required by this Consent
Decree at all times that the Unit it serves is in operation, provided that such operation of the
FGD or equivalent technology is consistent with the technological limitations, manufacturers’
specifications, and good engineering and maintenance practices for the FGD or equivalent
technology. During any such period in which the FGD or equivalent technology is not
operational, DMG will minimize emissions to the extent reasonably practicable.

70. No later than 30 Operating Days after entry of this Consent Decree, and
continuing thereafter, DMG shall operate Hennepin Units 1 and 2 and Wood River Units 4 and 5
so as to achieve and maintain a 30-Day Rolling Average Emission Rate from each of the stacks

serving such Units of not greater than 1.200 lb/mmBtu SO,.
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71.  DMG shall operate Vermilion Units 1 and 2 so that no later than 30 Operating
Days after January 1, 2007, DMG shall achieve and maintain a 30-Day Rolling Average
Emission Rate from the stack serving such Units of not greater than 1.200 Ib/mmBtu SO,.

72.  No later than 30 Operating Days after entry of this Consent Decree and
continuing until December 31, 2012, DMG shall operate Havana Unit 6 so as to achieve and
maintain a 30-Day Rolling Average Emission Rate from the stack serving such Unit of not
greater than 1.200 lb/mmBtu SO, .

B. System-Wide Annual Tonnage Limitations for SO,

73. During each caiendar year specified in the Table below, all Units in the DMG
System, collectively, shall not emit SO, in excess of the following System-Wide Annual

Tonnage Limitations:

Applicable Calendar Year System-Wide Annual
Tonnage Limitations for SO,

2005 66,300 tons
2006 66,300 tons
2007 65,000 tons
2008 62,000 tons
2009 62,000 tons
2010 62,000 tons
2011 57,000 tons
2012 49,500 tons

2013 and each year thereafter 29,000 tons

74. Except as may be necessary to comply with Section XIV (Stipulated Penalties),

DMG may not use SO, Allowances to comply with any requirement of this Consent Decree,
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including by claiming compliance with any emission limitation required by this Decree by using,
tendering, or otherwise applying SO, Allowances to offset any excess emissions (i.e., emissions

above the limits specified in Paragraph 73).

C. Surrender of SO, Allowances

75. For each year specified below, DMG shall surrender to EPA, or transfer to a
non-profit third party selected by DMG for surrender, SO, Allowances that have been allocated
to DMG for the specified calendar year by the Administrator of EPA under the Act or by any

State under its State Implementation Plan, in the amounts specified below, subject to Paragraph

76:
Calendar Year Amount
2008 12,000 Allowances
2009 18,000 Allowances
2010 24,000 Allowances
2011, and each year 30,000 Allowances
thereafter

DMG shall make the surrender of SO, Allowances required by this Paragraph by December 31
of each specified calendar year.

76.  If the surrender of SO, allowances required by Paragraph 75 would result in an
insufficient nurhber of allowances being available from those allocated to the Units comprising
the DMG System to meet the requirements of any Federal and/or State requirements for any
DMG System unit, DMG must provide notice to the Plaintiffs of such insufficiency, including
documentation of the number of SO, allowances so required and the Federal and/or State

requirement involved. Unless EPA objects, in writing, to the amounts surrendered or to be
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surrendered, the basis of the amounts surrendered or to be surrendered, or the adequacy of the
documentation, DMG may reduce the number of SO, allowances to be surrendered under
Paragraph 75 to the extent necessary to allow such DMG System Unit to satisfy the specified
Federal and/or State requirement(s). If DMG has sold or traded SO, allowances allocated by the
Administrator of EPA or a State for the year in which the surrender of allowances under
Paragraph 75 would result in an insufficient number of allowances, all sold or traded allowances
must be restored to DMG’s account through DMG’s purchase or transfer of allowances before
DMG may reduce the surrender requirements of Paragraph 75 as described above.

77.  Nothing in this Consent Decree is intended to preclude DMG from using SO,
Allowances allocated to the DMG System by the Administrator of EPA under the Act, or by any
State under its State Implementation Plan, to meet its own Federal and/or State Clean Air Act
regulatory requirements for any Unit in the DMG System.

78.  For purposesAof this Subsection, the “surrender of allowances” means
permanently surrendering allowances from the accounts administered by EPA for all Units in the
DMG System, so that such allowances can never be used thereafter to meet any compliance
requirement under the Clean Air Act, the Illinois State Implementation Plan, or this Consent
Decree.

79.  If any allowances required to be surrendered under this Consent Decree are
transferred directly to a non-profit third party, DMG shall include a description of such transfer
in the next report submitted to EPA pursuant to Section XII (Periodic Reporting) of this Consent
Decree. Such report shall: (i) identify the non-profit third-party recipient(s) of the SO,

Allowances and list the serial numbers of the transferred SO, Allowances; and (ii) include a
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certification by the third-party recipient(s) stating that the recipient(s) will not sell, trade, or
otherwise exchange any of the allowances and will ot use any of the SO, Allowances to meet
any obligation imposed by any environmental law. No later than the third periodic report due
after the wansfer of apy SO, Allowances, DMG sball include a statement that the third-parry
recipient(s) surrendered the SO, Allowances for permanent surrender to EPA in accordance with
the provisions of Paragraph 80 within one (1) year after DMG transferred the SO, Allowances 10
them. DMG shall pot bave complied with the SO, Allowance surrender requirements of this
Paragraph until all third-party recipient(s) shall have actually surrendered the transferred SO-
Allowances to EPA.

80.  For all SO, Alowances surrendered to EPA, DMG or the third-party recipiest(s)
(as the case may be) shall first submit an SO, Allowasce transfer request form to EPA's Office
of Air and Radiation’s Clean Air Markets Division directing the transfer of such SO, Allowances
to the EPA Enforcement Surrender Account or to any other EPA account that EPA may direct in
writing. As part of submitting these transfer requests, DMG or the third-party recipient(s) shal)
irrevocably authorize the transfer of these SO, Allowances and identify - by name of account
and any applicable serial or other 1dentification numbers or station names — the source and
location of the SO, Allowances being surrendered.

81.  The requirements in Paragraphs 75 and 76 of this Decree pertaining to DMG’s
surrender.of SO, Allowances are permmanent injunctions not subject to any termination provision

of this Decree.
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E. General SO, Provisions

82. In determining Emission Rates for SO,, DMG shall use CEMS in accordance with
those reference methods specified in 40 C.F.R. Part 75.

VI. PM EMISSION REDUCTIONS AND CONTROLS

A. Optimization of PM Emission Controls

83. Beginning ninety (90) days after entry of this Consent Decree, and continuing
thereafter, DMG shall operate each PM Control Device on each Unit within the DMG System to
maximize PM emission reductions at all times when the Unit is in operation, provided that such
operation of the PM Control Device is consistent with the technological limitations,
manufacturer’s specifications and good engineering and maintenance practices for the PM
Control Device. During any periods when any section or compartment of the PM cc;ntrol device
is not operational, DMG will minimize emissions to the extent reasonably practicable.
Specifically, DMG shall, at a minimum, to the extent reasonably practicable: (a) energize each
section of the ESP for each unit, where applicable, operate each compartment of the Baghouse
for each unit, where applicable (regardless of whether those actions are needed to comply with
opacity limits), and repair any failed ESP section or Baghouse compartment at the next planned
Unit outage (or unplanned outage of sufficient length); (b) operate automatic control systems on
each ESP to maximize PM collection efficiency, where applicable; (¢) maintain and replace bags
on each Baghouse as needed to maximize collection efficiency, where applicable; and (d) inspect
for and repair during the next planned Unit outage (or unplanned outage of sufficient length) any

openings in ESP casings, ductwork and expansion joints to minimize air leakage.
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84.  Within two hundred seventy (270) days after entry of this Consent Decree, for
each DMG System Unit served by an ESP or Baghouse, DMG shall complete a PM emission
control optimization study which shall recommend: the best available maintenance, repair, and
operating practices and a schedule for implementation of such to optimize ESP or Baghouse
availability and performance in accordance with manufacturers' specifications, the operational
design of the Unit, and good engineering practices. DMG shall retain a qualified contractor to
assist in the performance and completion of each study and shall implement the study's
recommendations in accordance with the schedule provided for in the study, but in no event later
than the next planned Unit outage or 180 days of completion of the optimization study,
whichever is later. Thereafter, DMG shall maintain each ESP and Baghouse as required by the
study's recommendations or other alternative actions as approved by EPA. These requirements
of this Paragraph shall also apply, and these activities shall be repeated, whenever DMG makes a

major change to a Unit’s ESP, installs a new PM Control Device, or changes the fuel used by a

- Unit.

B. Installation of New PM Emission Controls

85.  No later than the dates set forth in the Table below for Baldwin Units 1, 2 and 3
and Havana Unit 6, and continuing thereafter, DMG shall not operate the specified Unit unless
and until it has installed and commenced operation of a Baghouse on each such Unit so as to

achieve and maintain a PM emissions rate of not greater than 0.015 Ib/mmBTU.
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Unit Date
First Baldwin Unit December 31, 2010
(i.e., any of Baldwin Units :
1,2 or3)
Second Baldwin Unit December 31, 2011
(i.e., either of the 2 remaining
Baldwin Units)

Third Baldwin Unit December 31, 2012

i.e., the remaining Baldwin Unit

(ie., th ining Baldwin Unit)
Havana Unit 6 December 31, 2012

C. Upgrade of Existing PM Emission Controls

86. At each Unit listed below, no later than the dates specified, and continuing
thereafter, DMG shall operate ESPs or alternative PM control equipment at the following Units

to achieve and maintain a PM emissions rate of not greater than 0.030 Ib/mmBTU:

Unit

Date

Havana Unit 6

December 31, 2005

1¥ Wood River Unit
(i.e., either of Wood River
Units 4 or 5)

December 31, 2005

1* Hennepin Unit (i.e., either of
Hennepin Units 1 or 2)

December 31, 2006

2" Wood River Unit (i.e., the
remaining Wood River Unit)

December 31, 2007

2" Hennepin Unit (i.e., the
remaining Hennepin Unit)

December 31, 2010

1* Vermilion Unit (i.e., either
of Vermilion Units 1 or 2)

December 31, 2010

2™ Vermilion Unit (i.e., the
remaining Vermilion Unit)

December 31, 2010
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In the alternative and in lieu of demonstrating compliance with the PM emission rate applicable
under this Paragraph, DMG may elect to undertake an upgrade of the existing PM emissions
control equipment for any such Unit based on a Pollution Control Equipment Upgrade Analysis
for that Unit. The preparation; submission, and implementation of such Pollution Control
Equipment Upgrade Analysis shall be undertaken and completed in accordance with the
compliance schedules and procedures as specified in Paragraph 88.

87.  DMGQG shall operate each ESP (on Units without a Baghouse) and each Baghouse
in the DMG System at all times when the Unit it serves is in operation, provided that such
operation of the ESP or Baghouse is consistent with the technological limitations,
manufacturers’ speciﬁcations, and good engineering and maintenance practices for the ESP or
Baghouse. During any such period in which the ESP or Baghouse is not operational, DMG will
minimize emissions to the extent reasonably practicable. Notwithstanding the foregoing
sentence, DMG shall not be required to operate an ESP on any Unit on which a Baghouse is
installed and operating, unless DMG operated the ESP during the immediately preceding stack
test required by Paragraph 89.

88.  For each Unit in the DMG System for which DMG does not elect to meet a PM
Emission Rate of 0.030 Ib/mmBTU as required by Paragraph 86, DMG shall prepare, submit,
and implement a Pollution Control Equipment Upgrade Analysis in accordance with this
Paragraph. Such Pollution Control Equipment Upgrade Analysis shall include proposed
upgrades to the Unit’s existing PM Control Devices and a proposed alternate PM Emission Rate
 that the Unit shall meet upon completion of such upgrade. DMG shall deliver such Pollution

Control Equipment Upgrade Analysis to EPA and the State of Illinois for approval pursuant to
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Section XIII (Review and Approval of Submittals) of this Consent Decree at least 24 months
prior to the deadlines set forth in Paragraph 86 for each such Unit, unless those deadlines are less
than 24 months after the date of entry of this Decree. In those cases only, (a) the Analysis shall
be delivered within 180 days of entry of this Decree, and (b) so long as DMG timely submits the
Analysis, any deadline for implementing a PM Emission Control Equipment Upgrade may be
extended in accordance with the provisions of subparagraph (c) below.

a. In conducting the Pollution Control Equipment Upgrade Analysis for any Unit,
DMG shall consider all commercially available control technologies, except that
DMG need not consider any of the following PM control measures:

1. the complete replacement of the existing ESP with a new ESP, FGD, or
Baghouse, or

2. the upgrade of the existing ESP controls through the installation of any
supplemental PM pollution control device if the costs of suph upgrade are
equal to or greater than the costs of a replacement ESP, FGD, or Baghouse
(on a total dollar-per-ton-of-pollutant-removed basis).

b. With each Pollution Control Equipment Upgrade Analysis delivered to EPA and
the State of Illinois, DMG shall simultaneously deliver all documents that were
considered in preparing such Pollution Control Equipment Upgrade Analysis.
DMG shall retain a qualified contractor to assist in the performance and
completion of each Pollution Control Equipment Upgrade Analysis.

c. Beginning one (1) year after EPA and the State of Illinois approve the

recommendation(s) made in a Pollution Control Equipment Upgrade Analysis for

29



a Unit, DMG shall not operate that Unit unless all equipment called for in the
recommendation(s) of the Pollution Control Equipment Upgrade Analysis has
been installed. An installation period longer than one year may be allowed if
DMG makes such a request in the Pollution Control Equipment Upgrade Analysis
and EPA and the State of Illinois determine such additional time is necessary due
to factors including but not limited to the magnitude of the PM control project or
the need to address reliability concerns that could result from multiple Unit
outages within the DMG System. Upon installation of all equipment
recommended under an approved Pollution Control Equipment Upgrade Analysis,
DMG shall operate such equipment in compliance with the recommendation(s) of
the approved Pollution Control Equipment Upgrade Analysis, including
compliance with the PM Emission Rate specified by the recommendation(s).

D. PM Emissions Monitoring

1. PM Stack Tests.

89. Beginning in calendar year 2005, and continuing in each calendar year thereafter,
DMG shall conduct a PM performance test on each DMG System Unit. The annual stack test
requirement imposed on each DMG System Unit by this Paragraph may be satisfied by stack
tests conducted by DMG as required by its permits from the State of Illinois for any year that
such stack tests are required under the permits. DMG may perform testing every other year,
rather than every year, provided that two of the most recently completed test results from tests
conducted in accordance with the methods and procedures specified in Paragraph 90 demonstrate

that the particulate matter emissions are equal to or less than 0.015 Ib/mmBTU. DMG shall
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perform testing every year, rather than every other year, beginning in the year immediately
following any test result demonstrating that the particulate matter emissions are greater than
0.015 Ib/mmBTU.

90.  The reference methods and procedures for determining compliance with PM
Emission Rates shall be those specified in 40 C.F.R. Part 60, Appendix A, Method 5, or an
alternative method that is promulgated by EPA, requested for use herein by DMG, and approved
for use herein by EPA and the State of Illinois. Use of any particular method shall conform to
the EPA requirements specified in 40 C.F.R. Part 60, Appendix A and 40 C.F.R. § 60.48a (b)
and (e), or any federally approved method contained in the Illinois State Implementation Plan.
DMG shall calculate the PM Emission Rates frorri the stack test results in accordance with 40
C.F.R. § 60.8(f). The results of each PM stack test shall be subnﬁ&ed to EPA and the State of
Illinois within 45 days of completion of each test.

2. PM CEMS

91.  DMGQG shall install and operate PM CEMS in accordance with Paragraphs 92
ﬂlrough 96. Each PM CEMS shall comprise a continuous particle mass monitor measuring
particulate matter concentration, directly or indirectly, on an hourly average basis and a diluent
monitor used to convert the concentration to units of Ib/mmBTU. DMG shall maintain, in an
electronic database, the hourly average emission values produced by all PM CEMS in
. Ib/mmBTU. DMG shall use reasonable efforts to keep each PM CEMSArunning and producing
data whenever any Unit served by the PM CEMS is operating.

92. Within nine (9) months after entry of this Consent Decree, but in any case no

later than June 30, 2006, DMG shall submit to EPA and the State of Illinois for review and
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approval pursuant to Section XIII (Review and Approval of Submittals) of this Consent Decree
(a) a plan for the installation and certification of each PM CEMS; and (b) a proposed Quality
Assurance/Quality Control (“QA/QC”) protocol that shall be followed in calibrating such PM
CEMS. In developing both the plan for installation and certification of the PM CEMS and the
QA/QC protocol, DMG shall use the criteria set forth in EPA’s Amendments to Standards of
Performance for New Stationary Sources: Monitoring Requirements, 69 Fed. Reg. 1786 (January
12,2004) (“P.S. 11"). EPA and the State of Illinois shall expeditiously review such submissions.
Following approval by EPA and the State of Illinois of the protocol, DMG shall thereafter
operate each PM CEMS in accordance with the approved protocol.

93.  No later than the dates specified below, DMG shall install, certify, and operate
PM CEMS on four (4) Units, stacks or common stacks in accordance with the following

schedule:

STACK DATE TO
COMMENCE
OPERATION OF PM
CEMS

1¥ CEM on any DMG System December 31, 2006
Unit not scheduled to receive
an FGD

2" CEM on any DMG December 31, 2007
System Unit not scheduled to
receive an FGD

3™ CEM on any DMG December 31, 2011
System Unit scheduled to
receive an FGD

4™ CEM on any DMG System December 31, 2012
Unit scheduled to receive an
FGD
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94.  No later than ninety (90) days after DMG begins operation of the PM CEMS,
DMG shall conduct tests of each PM CEMS to demonstrate compliance with the PM CEMS
installation and certification plan submitted to and approved by EPA and the State of Illinois in
accordance with Paragraph 92.

95. DMG shall operate the PM CEMS for at least two (2) years on each of the Units
specified in Paragraph 93. After two (2) years of operation, DMG shall not be required to
continue operating the PM CEMS on any such Units if EPA determines that operation of the PM
CEMS is no longer feasible. Operation of a PM CEMS shall be considered no longer feasible if
(a) the PM CEMS cannot be kept in proper condition for sufficient periods of time to produce
reliable, adequate, or useful data consistent with the QA/QC protocol; or (b) DMG demonstrates
that recurring, chronic, or unusual equipment adjustment or servicing needs in relation to other
types of continuous emission monitors cannot be resolved through reasonable expenditures of
resources. If EPA determines that DMG hés demonstrated pursuant to this Paragraph that
operation is no longer feasible, DMG shall be entitled to discontinue operation of and remove the
PM CEMS.

3. PM Reporting

96.  Following the installation of each PM CEMS, DMG shall begin and cbntinue to
report to EPA, the State of Illinois, and the Citizen Plaintiffs, pursuant to Section XII (Periodic
Reporting), the data recorded by the PM CEMS, expressed in 1b/mmBTU on a 3-hour rolling

average basis in electronic format, as required by Paragraph 91.
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E. General PM Provisions

97.  Nothing in this Consent Decree is intended to, or shall, alter or waive any
applicable law (including any defenses, entitlements, challenges, or clarifications related to the
Credible Evidence Rule, 62 Fed. Reg. 8315 (Feb. 27, 1997)) concerning the use of data for any

purpose under the Act.

VII. PROHIBITION ON NETTING CREDITS OR
OFESETS FROM REQUIRED CONTROLS

98.  Emission reductions that result from actions to be taken by DMG after entry of
this Consent Decree to comply with the requirements of this Consent Decree shall not be
considered as a creditable contemporaneous emission decrease for the purpose of obtaining a
netting credit under the Clean Air Act’s Nonattainment NSR and PSD programs.

99.  The limitations on the generation and use of netting credits or offsets set forth in
the previous Paragraph 98 do not apply to emission reductions achieved by DMG System Units
that are greater than those required under this Consent Decree. For purposes of this Paragraph,
emission reductions from a DMG System Unit are greater than those required under this Consent
Decree if, for example, they result from DMG compliance with federally enforceable emission
limits that are more stringent than those limits imposed on DMG System Units under this
Consent Decree and under applicable provisions of the Clean Air Act or the Illinois State
Implementation Plan.

100. Nothing in this Consent Decree is intended to preclude the emission reductions
generated under this Consent Decree from being considered by the State of Illinois or EPA as

creditable contemporaneous emission decreases for the purpose of attainment demonstrations
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submitted pursuant to § 110 of the Act, 42 U.S.C. § 7410, or in determining impacts on NAAQS,
PSD increment, or air quality related values, including visibility, in a Class I area.

VIII. ENVIRONMENTAL MITIGATION PROJECTS

101. DMG shall implement the Environmental Mitigation Projects (“Projects”)
described in Appendix A to this Decree in compliance with the approved plans and schedules for
such Projects and other terms of this Consent Decree. DMG shall submit plans for the Projects
to the Plaintiffs for review and approval pursuant to Section XIII (Review and Approval of
Submittals) of this Consent Decree in accordance with the schedules set forth in Appendix A. In
implementing the Projects, DMG shall spend no less than $15 million in Project Dollars on or
before December 31, 2007. DMG shall maintain, and present to the Plaintiffs upon request, all
documents to substantiate the Project Dollars expended and shall provide these documents to the
Plaintiffs within thirty (30) days of a request by any of the Plaintiffs for the documents.

102.  All plans and reports prepared by DMG pursuant to the requirements of this
Section of the Consent Decree and required to be submitted to EPA shall be publicly available
from DMG without charge.

103. DMG shall certify, as part of each plan submitted to the Plaintiffs for any Project,
that DMG is not otherwise required by law to perform the Project described in the plan, that
DMG is unaware of any other person who is required by law to perform the Project, and‘that
DMG will not use any Project, or portion thereof, to satisfy any obligations that it may have
under other applicable requirements of law, including any applicable renewable portfolio

standards.



104. DMG shall use good faith efforts to secure as much benefit as possible for the
Project Dollars expended, consistent with the applicable requirements and limits of this Consent
Decree.

105. If DMG elects (where such an election is allowed) to undertake a Project by
contributing funds to another person or entity that will carry out the Project in lieu of DMG, but
not including DMG’s agents or contractors, that person or instrumentality must, in writing: (a)
identify its legal authority for accepting such funding; and (b) identify its legal authority to
conduct the Project for which DMG contributes the funds. Regardless of whether DMG elected
(where such election is allowed) to undertake a Project by itself or to do so by contributing funds
to another person or instrumentality that will carry out the Project, DMG acknowledges that it
will receive credit for the e);penditu.re of such funds as Project Dollars only if DMG
demonstrates that the funds have been actually spent by either DMG or by the person or
instrumentality receiving them (or, in the case of internal costs, have actually been incurred by
DMG), and that such expenditures met all requirements of this Consent Decree.

106. Beginning six (6) months after entry of this Consent Decree, and continuing until
completion of each Project (including any applicable periods of demonstration or testing), DMG
shall provide the Plaintiffs with semi-annual updates concerning the progress of each Project.

107.  Within sixty (60) days following the completion of each Project required under
this Consent Decree (including any applicable periods of demonstration or testing), DMG shall
submit to the Plaintiffs a report that documents the date that the Project was completed, DMG’s
results of implementing the Project, including the emission reductions or other environmental

benefits achieved, and the Project Dollars expended by DMG in implementing the Project.
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IX. CIVIL PENALTY

108.  Within thirty (30) calendar days after entry of this Consent Decree, DMG shall
pay to the United States a civil penalty in the amount of $9,000,000. The civil penalty shall be
paid by Electronic Funds Transfer (“EFT”) to the United States Department of Justice, in
accordance with current EFT procedures, referencing USAO File Number 1999V00379 and DOJ
Case Number 90-5-2-1-06837 and the civil action case name and case number of this action.

The costs of such EFT shall be DMG’s responsibility. Payment shall be made in accordance
with instructions provided to DMG by the Financial Litigation Unit of the U.S. Attorney’s Office
for the Southern District of Illinois. Any funds received after 2:00 p.m. EDT shall be credited on
the next business day. At the time of payment, DMG shall provide notice of payment,
referencing the USAQ File Number, the DOJ Case Number, and the civil action case name and
case number, to the Department of Justice and to EPA in accordance with Section XIX (Notices)
of this Consent Decree.

109.  Failure to timely pay the civil penalty shall subject DMG to interest accruing
from the date payment is due until the date payment is made at the rate prescribed by 28 U.S.C.

§ 1961, and shall render DMG liable for all charges, costs, fees, and penalties eétablished by law
for the benefit of a creditor or of the United States in securing payment.

110. Payments made pursuant to this Section are penalties within the meaning of
Section 162(f) of the Internal Revenue Code, 26 U.S.C. § 162(f), and are not tax-deductible

expenditures for purposes of federal law.
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X. RELEASE AND COVENANT NOT TO SUE
FOR ILLINOIS POWER COMPANY

111.  Upon entry of this Decree, each of the Plaintiffs hereby forever releases Illinois
Power Company from, and covenants not to sue Illinois Power Company for, any and all civil
claims, causes of action, and liability under the Clean Air Act and/or the Illinois Environmental
Protection Act that such Plaintiffs could assert (whether such claims, causes of action, and
liability are, were, or ever will be characterized as known or unknown, asserted or unasserted,
liquidated or contingent, accrued or unaccrued), where such claims, causes of action, and
liability are based on any modification, within the meaning of the Clean Air Act and/or the
Illinois Environmental Protection Act, undertaken at any time before lodging of this Decree at
any DMG System Unit, including and without limitation all such claims, causes of action, and
liability asserted, or that could have been asserted, against Illinois Power Company by the United

States, the State of Illinois and/or the Citizen Plaintiffs in the lawsuit styled United States of

America, et al. v. Illinois Power Company and Dynegy Midwest Generation. Inc., Civil Action

No. 99-833-MJR and all such civil claims, causes of action, and liability asserted or that could
have been or could be asserted under any or all of the followihg statutory and/or regulatory
provisions:
a. Parts C or D of Subchapter I of the Clean Air Act,
b. Section 111 of the Clean Air Act and 40 C.F.R. Section 60.14,
c. The federally approved and enforceable Illinois State Implementation Plan, but
only insofar as such claims were alleged in the third amended complaint filed in

the lawsuit so styled,

38



d. Sections 502(a) and 504(a) of the Clean Air Act, but only to the extent that such
claims are based on Illinois Power's failure to obtain an operating permit that
rgﬂects applicable requirements imposed under Parts C or D of Subchapter I, or
Section 111, of the Clean Air Act,

e. Sections 9 and 9.1 of the Illinois Environmental Protection Act, 415 ILCS 5/9 and
9.1, all appﬁcable regulations promulgated thereunder, and all relevant prior
versions of such statute and regulations, and

f. Section 39.5 of the Illinois Environmental Protection Act, 415 ILCS 5/39.5, and
all applicable regulations promulgated thereunder, and all relevant prior versions
of such statutes and regulations, but only to the extent that such claims are based
on Illinois Power's failure to obtain an operating permit that reflects applicable
requirements imposed under Sections 9 and 9.1 of the Illinois Environmental
Protection Act, 415 ILCS 5/9 and 9.1,

where such claims, causes of actions and liability are based on any modification, within the
meaning of the Clean Air Act and/or the Illinois Environmental Protection Act, undertaken at
any time before lodging of this Decree at any DMG System Unit. As to Illinois Power
Company, such resolved claims shall not be subject to the Bases for Pursuing Resolved Claims
set forth in Section XI, Subsection B, of this Consent Decree.

112. In accordance with Paragraph 171 of this Decree, in the event that Illinois Power

acquires an Ownership Interest in, or becomes an operator (as that term is used and interpreted

under the Clean Air Act) of, any DMG System Unit, this release shall become void with respect
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to the Unit(s) to which the Ownership Interest applies when and to the extent specified in

-Paragraph 171.

X1. RESOLUTION OF PLAINTIFFS’ CIVIL CLAIMS AGAINST DMG

A RESOLUTION OF PLAINTIFES’ CIVIL CLAIMS

113. Claims Based on Modifications Occurring Before the Lodging of Decree.

Entry of this Decree shall resolve all civil claims of the Plaintiffs against DMG under any or all
of:
a. Parts C or D of Subchapter I of the Clean Air Act,
b. Section 111 of the Clean Air Act and 40 C.F.R. Section 60.14,
C. The federally approved and enforceable [llinois State Implementation Plan, but
only insofar as such claims were alleged in the third amended complaint filed in

the lawsuit styled United States of America. et al. v. Illinois Power Company and

Dynegy Midwest Generation, Inc., Civil Action No. 99-833-MJR,

d. Sections 502(a) and 504(a) of the Clean Air Act, but only to the extent that such
claims are based on DMG’s or Illinois Power’s failure to obtain an operating
permit that reflects applicable requirements imposed under Parts C or D of
Subchapter I, or Section 111, of the Clean Air Act,

e. Sections 9 and 9.1 of the Illinois Environmental Protection Act, 415 ILCS 5/9 and
9.1, all applicable regulations promulgated thereunder, and all relevant prior
versions of such statute and regulations, and

f Section 39.5 of the Illinois Envirommental Protection Act, 415 ILCS 5/39.5, and

all applicable regulations promulgated thereunder, and all relevant prior versions
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of such statutes and regulations, but only to the extent that such claims are based
on Illinois Power’s failure to obtain an operating permit that reflects applicable
requirements imposed under Sections 9 and 9.1 of the Illinois Environmental
Protection Act, 415 ILCS 5/9 and 9.1,
that arose from any modifications commenced at any DMG System Unit prior to the date of
lodging of this Decree, including but not limited to those modifications alleged in the
Complaints filed in this civil action.
114. Claims Based on Modifications After the I.odging of Decree.
As to DMG, entry of this Decree also shall resolve all civil claims of the Plaintiffs against DMG
for pollutants regulated under Parts Cor D of Subchapter I of the Clean Air Act, and under
regulations promulgated thereunder as of the date of lodging of this Decree, where such claims
are based on a modification completed before December 31, 2015 and:
a. commenced at any DMG System unit after lodging of this Decree; or
b. that this Consent Decree expressly directs DMG to undertake.
The term “modification” as used in this Paragréph 114 shall have the meaning that term is given
under the Clean Air Act and under the regulations promulgated thereunder as of July 31, 2003.
115. Reopeners. The Resolution of the Plaintiffs’ Civil Claims against DMG, as
provided by this Subsection A, is subject to the provisions of Subsection B of this Section.

B.  PURSUIT OF PLAINTIFFS® CIVIL CLAIMS OTHERWISE RESOLVED

116. Bases for Pursuing Resolved Claims Across DMG System. If DMG violates

System-Wide Annual Tonnage Limitations for NO, required pursuant to Paragraph 57, the

System-Wide Annual Tonnage Limitations for SO, required pursuant to Paragraph 73, or
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operates a Unit more than ninety days past an installation date without completing the required
installation or upgrade and commencing operation of any emission control device required
pursuant to Paragraphs 51, 54, 66, or 85, then the Plaintiffs may pursue any claim at any DMG
System Unit that is otherwise resolved under Subsection A (Resolution of Plaintiffs’ Civil
Claims), subject to (a) and (b) below.

a. For any claims based on modifications undertaken at an Other Unit (i.e., any Unit
of the DMG System that is not an Improved Unit for the pollutant in question),
claims may be pursued only where the modification(s) on which such claim is
based was commenced within the five (5) years preceding the violation or failure
specified in this Paragraph.

b. For any claims based on modifications undertaken at an Improved Unit, claims
may be pursued only where the modification(s) on which such claim is based was
commenced (1) after lodging of the Consent Decree and (2) within the five years
preceding the violation or failure specified in this Paragraph.

117. Additional Bases for Pursuing Resolved Claims for Modifications at an Improved

Unit. Solely with respect to Improved Units, the Plaintiffs may also pursue claims arising from a
modification (or collection of modifications) at an Improved Unit that have otherwise been
resolved under Subsection A (Resolution of Plaintiffs’ Civil Claims), if the modification (or
collection of modifications) at the Improved Unit on which such claims are based (a) was
commenced after lodging of this Consent Decree, and (b) individually (or collectively) increased
the maximum hourly emission rate of that Unit for NO, or SO, (as measured by 40 C.F.R. §

60.14 (b) and (h)) by more than ten percent (10%).
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Unit.

118.

a.

Additional Bases for Pursuing Resolved Claims for Modifications at an Other

Solely with respect to Other Units, the Plaintiffs may also pursue claims arising
from a modification (or collection of modifications) at an Other Unit that have
otherwise been resolved under Subsection A (Resolution of Plaintiffs’ Civil
Claims), if the modification (or collection of modifications) at the Other Unit on
which the claim is based was commenced within the five (5) years preceding any
of the following events:
1. a modification (or collection of modifications) at such Other Unit
commenced after lodging of this Consent Decree increases the maximum
hourly emission rate for such Other Unit for the relevant pollutant (NO, or
SO,) (as measured by 40 C.F.R. § 60.14(b) and (h));
2. the aggregate of all Capital Expenditures made at such Other Unit
(a) exceed $150/KW on the Unit’s Boiler Island (based on the generating
capacities identified in Paragraph 14) during the period from the date of
lodging of this Decree through December 31, 2010, provided that Capital
Expenditures made solely for the conversion of Vermilion Units 1 and 2 to
low sulfur coal through the earlier of entry of this Consent Decree or
September 30, 2005, shall be excluded; or (b) exceed $125/K'W on the
Unit’s Boiler Island (based on the generating capacities identified in
Paragraph 14) during the period from January 1, 2011 through December

31,2015. (Capital Expenditures shall be measured in calendar year 2004
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constant dollars, as adjusted by the McGraw-Hill Engineering News-

Record Construction Cost Index); or

3.

a modification (or collection of modifications) at such Other Unit

commenced after lodging of this Consent Decree results in an emissions

increase of NO, and/or SO, at such Other Unit, and such increase:

4.

1) presents, by itself, or in combination with other emissions
or sources, “an imminent and substantial endangerment” within
the meaning of Section 303 of the Act, 42 U.S.C. §7603;

(i)  causes or contributes to violation of a NAAQS in any Air
Quality Control Area that is in attainment with that NAAQS;

(i)  causes or contributes to violation of a PSD increment; or
(iv)  causes or contributes to any adverse impact on any
formally-recognized air quality and related values in any Class I
area.

The introduction of any new or changed NAAQS shall not,

standing alone, provide the showing needed under Paragraph 113,

Subparagraphs (3)(ii) or (3)(iii), to pursue any claim for a modification at

an Other Unit resolved under Subsection B of this Section.

Solely with respect to Other Units at the plants listed below, the Plaintiffs may
also pursue claims arising from a modification (or collection of modifications) at
such Other Unit commenced after lodging of this Consent Decree if such

modification (or collection of modifications) results in an emissions increase of
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NO, and/or SO, at such Other Unit, and such increase causes the emissions at the

Plant at issue to exceed the Plant-Wide Annual Tonnage Emission Levels listed

below:
Unit SO, Tons Limit NO,, Tons Limit
Hennepin 9,050 2,650
Vermillion 17,370 (in 2005) 3,360
5,650 (in 2006 and
thereafter)
Wood River 13,700 3,100

XII. PERIODIC REPORTING

119.  Within one hundred eighty (180) days after each date established by this Consent
Decree for DMG to achieve and maintain a certain PM Emission Rate at any DMG System Unit,
DMG shall conduct a performance test for PM that demonstrates compliance with the Emission
Rate required by this Consent Decree. Within forty-five (45) days of each such performance
test, DMG shall submit the results of the performance test to EPA, the State of Illinois, and the
Citizen Plaintiffs at the addresses specified in Section XIX (Notices) of this Consent Decree.

120.  Beginning thirty (30) days after the end of the seéond full calendar quarter
following the entry of this Consent Decree, and continuing on a semi-annual basis until
December 31, 2015, and in addition to any other express reporting requirement in this Consent
Decree, DMG shall s.ubmit to EPA, the State of Illinois, and the Citizen Plaintiffs a progress
report.

121.  The progress report shall contain the following information:
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122.

a. all information necessary to determine compliance with the requirements
of the following Paragraphs of this Consent Decree: Paragraphs 51, 52, 53, 54,
and 57 concerning NO, emissions; Paragraphs 66, 70, 71, 72 and 73 concerning
SO, emissions; Paragraphs 83, 84, 85, 86, 88 (if applicable), 89, 91, 93, and 94
concerning PM emissions;

b. documentation of any Capital Expenditures made, during the period
covered by the progress report, solely for the conversion of Vermilion Units 1 and
2 to low sulfur coal, but excluded from the aggregate of Capital Expenditures
pursuant to Paragraph 118(a)(2);

c. all information relating to emission allowances and credits that DMG
claims to have generated in accordance with Paragraph 61 through compliance
beyond the requirements of this Consent Decree; and

d. all information indicating that the installation and commencement of
operation for a pollution control device may be delayed, including the nature and
cause of the delay, and any steps taken by DMG to mitigate such delay.

In any periodic progress report submitted pursuant to this Section, DMG may

" incorporate by reference information previously submitted under its Title V permitting

requirements, provided that DMG attaches the Title V permit report, or the relevant portion

thereof, and provides a specific reference to the provisions of the Title V permit report that are

responsive to the information required in the periodic progress report.

123.

In addition to the progress reports required pursuant to this Section, DMG shall

provide a written report to EPA, the State of Illinois, and the Citizen Plaintiffs of any violation of
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the requirements of this Consent Decree within fifteen (15) calendar days of when DMG knew or
should have known of any such violation. In this report, DMG shall explain the cause or causes
of the violation and all measures taken or to be taken by DMG to prevent such violations in the
future.

124.  Each DMG report shall be signed by DMG’s Vice President of Environmental
Services or his or her equivalent or designee of at least the rank of Vice President, and shall
contain the following certification:

This information was prepared either by me or under my direction or supervision

in accordance with a-system designed to assure that qualified personnel properly

gather and evaluate the information submitted. Based on my evaluation, or the

direction and my inquiry of the person(s) who manage the system, or the

person(s) directly responsible for gathering the information, I hereby certify under

penalty of law that, to the best of my knowledge and belief, this information is

true, accurate, and complete. I understand that there are significant penalties for

submitting false, inaccurate, or incomplete information to the United States.

125. If any SO, Allowances are surrendered to any third party pursuant to this Consent
Decree, the third party’s certification pursuant to Paragraph 79 shall be signed by a managing
officer of the third party and shall contain the following language:

I certify under penalty of law that, [name of third party]
will not sell, trade, or otherwise exchange any of the allowances and will not use
any of the allowances to meet any obligation imposed by any environmental law.

I understand that there are significant penalties for submitting false, inaccurate, or
incomplete information to the United States.

XII. REVIEW AND APPROVAL OF SUBMITTALS
126. DMG shall submit each plan, report, or other submission required by this Decree
to the Plaintiff(s) specified whenever such a document is required to be submitted for review or
approval pursuant to this Consent Decree. The Plaintiff(s) to whom the report is submitted, as

required, may approve the submittal or decline to approve it and provide written comments
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explaining the bases for declining such approval. Such Plaintiff(s) will endeavor to coordinate
their comments into one document when explaining their bases for declining such approval.
Within sixty (60) days of receiving written comments from any of the Plaintiffs, DMG shall
either: (a) revise the submittal consistent with the written comuments and provide the revised
submittal to the Plaintiffs; or (b) submit the matter for dispute resolution, including the period of
informal negotiations, under Section X VI (Dispute Resolution) of this Consent Decree.

127.  Upon receipt of EPA’s final approval of the submittal, or upon completion of the
submittal pursuant to dispute resolution, DMG shall implement the approved submittal in
accordance with the schedule specified therein or another EPA-approved schedule.

XIV. STIPULATED PENALTIES

128.  For any failure by DMG to comply with the terms of this Consent Decree, and
subject to the provisions of Sections XV (Force Majeure) and X VI (Dispute Resolution), DMG
shall pay, within thirty (30) days after receipt of written demand to DMG by the United States,

the following stipulated penalties to the United States:

Consent Decree Violation Stipulated Penalty

a. Failure to pay the civil penalty as specified in Section IX | $10,000 per day
(Civil Penalty) of this Consent Decree

b. Failure to comply with any applicable 30-Day Rolling
Average Emission Rate for NO, or SO, or Emission Rate $2,500 per day per violation
for PM, where the violation is less than 5% in excess of the
limits set forth in this Consent Decree

c. Failure to comply with any applicable 30-Day Rolling
Average Emission Rate for NO, or SO, or Emission Rate $5,000 per day per violation
for PM, where the violation is equal to or greater than 5%
but less than 10% in excess of the limits set forth in this
Consent Decree
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d. Failure to comply with any applicable 30-Day Rolling
Average Emission Rate for NO, or SO, or Emission Rate
for PM, where the violation is equal to or greater than 10%
in excess of the limits set forth in this Consent Decree

$10,000 per day per violation

e. Failure to comply with the System-Wide Annual
Tonnage Limits for SO,, where the violation is less than
100 tons in excess of the limits set forth in this Consent
Decree

$60,000 per calendar year, plus
the surrender, pursuant to the
procedures set forth in
Paragraphs 79 and 80 of this
Consent Decree, of SO,
Allowances in an amount equal
to two times the number of tons
by which the limitation was
exceeded

f. Failure to comply with the System-Wide Annual
Tonnage Limits for SO,, where the violation is equal to or
greater than 100 tons in excess of the limits set forth in this
Consent Decree

$120,000 per calendar year,
plus the surrender, pursuant to
the procedures set forth in
Paragraphs 79 and 80 of this
Consent Decree, of SO,
Allowances in an amount equal
to two times the number of tons
by which the limitation was
exceeded

g. Failure to comply with the System-Wide Annual
Tonnage Limits for NO,, where the violation is less than
100 tons in excess of the limits set forth in this Consent
Decree

$60,000 per calendar year, plus
the surrender of NO,
Allowances in an amount equal
to two times the number of tons
by which the limitation was
exceeded

. Failure to comply with the System-Wide Annual
Tonnage Limits for NO,, where the violation is equal to or
greater than 100 tons in excess of the limits set forth in this
Consent Decree

$120,000 per calendar year,
plus the surrender of NO, _
Allowances in an amount equal
to two times the number of tons
by which the limitation was
exceeded

1. Operation of a Unit required under this Consent Decree
to be equipped with any NO,, SO,, or PM control device
without the operation of such device, as required under this
Consent Decree

'$10,000 per day per violation

during the first 30 days,
$27,500 per day per violation
thereafter

j- Failure to install or operate CEMS as required in this
Consent Decree

$1,000 per day per violation
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k. Failure to conduct performance tests of PM emissions,
as required in this Consent Decree

$1,000 per day per violation

1. Failure to apply for any permit required by Section XVII

$1,000 per day per violation

m. Failure to timely submit, modify, or implement, as
approved, the reports, plans, studies, analyses, protocols, or
other submittals required by this Consent Decree

$750 per day per violation
during the first ten days, $1,000
per day per violation thereafter

n. Using, selling or transferring NO, Allowances except as
permitted by Paragraphs 60 and 61

the surrender of NO,
Allowances in an amount equal
to four times the number of
NO, Allowances used, sold, or
transferred in violation of this
Consent Decree

o. Failure to surrender SO, Allowances as required by
Paragraph 75

(a) $27,500 per day plus (b)
$1,000 per SO, Allowance not
surrendered

p. Failure to demonstrate the third-party surrender of an
SO, Allowance in accordance with Paragraph 79 and 80

$2,500 per day per violation

q. Failure to undertake and complete any of the
Environmental Mitigation Projects in compliance with
Section VIII (Environmental Mitigation Projects) of this
Consent Decree

$1,000 per day per violation
during the first 30 days, $5,000
per day per violation thereafter

r. Any other violation of this Consent Decree

$1,000 per day per violation

129.

Violation of an Emission Rate that is based on a 30-Day Rolling Average is a

violation on every day on which the average is based. Where a violation of a 30-Day Rolling

Average Emission Rate (for the same pollutant and from the same source) recurs within periods

of less than thirty (30) days, DMG shall not pay a daily stipulated penalty for any day of the

recurrence for which a stipulated penalty has already been paid.

130.

In any case in which the payment of a stipulated penalty includes the surrender of

SO, Allowances, the provisions of Paragraph 76 shall not apply.
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131.  All stipulated penalties shall begin to accrue on the day after the performance is
due or on the day a violation occurs, whichever is applicable, and shall continue to accrue until
performance is satisfactorily completed or until the violation ceases, whichever is applicable.
Nothing in this Consent Decree shall prevent the simultaneous accrual of separate stipulated
penalties for separate violations of this Consent Decree.

132.  DMG shall pay all stipulated penalties to the United States within thirty (30) days
of receipt of written demand to DMG from the United States, and shall continue to make such
payments every thirty (30) days 'thereaﬁef until the violation(s) no longer continues, unless DMG
elects within 20 days of receipt of written demand to DMG from the United States to dispute the
accrual of stipulated penalties in accordance with the provisions in Secﬁon XVI (Dispute
Resolution) of this Consent Decree.

133.  Stipulated penalties shall continue to accrue as provided in accordance with
Paragraph 128 during any dispute, with interest on accrued stipulated penalties payable and
calculated at the rate established by the Secretary of the Treasury, pursuant to 28 U.S.C. § 1961,
but need not be paid until the following:

a. If the dispute is resolved by agreement, or by a decision of Plaintiffs pursuant to
Section XVI (Dispute Resolution) of this Consent Decree that is not appealed to
the Court, accrued stipulated penalties agreed or determined to be owing, together

- with accrued interest, shall be paid within thirty (30) days of the effective date of
the agreement or of the receipt of Plaintiffs’ decision;

b. If the dispute is appealed to the Court and Plaintiffs prevail in whole or in part,

DMG shall, within sixty (60) days of receipt of the Court’s decision or order, pay
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all accrued stipulated penalties determined by the Court to be owing, together
with interest accrued on such penalties determined by the Court to be owing,
except as provided in Subparagraph c, below;

C. If the Court’s decision is appealed by any Party, DMG shall, within fifteen (15)
days of receipt of the final appellate court decision, pay all accrued stipulated
penalties determined to be owing, together with interest accrued on such
stipulated penalties determined to be owing by the appellate court.

Notwithstanding any other provision of this Consent Decree, the accrued stipulated penalties
agreed by the Plaintiffs and DMG, or determined by the Plaintiffs through Dispute Resolution, to
be owing may be less than the stipulated penalty amounts set forth in Paragraph 128.

134.  All stipulated penalties shall be paid in the manner set forth in Section IX (Civil
Penalty) of this Consent Decree.

135.  Should DMG fail to pay stipulated penalties in compliance with the terms of this
Consent Decree, the United States shall be entitled to collect interest on such penalties, as
provided for in 28 U.S.C. § 1961.

136. ) The stipulated penalties provided for in this Consent Decree shall be in addition
to any other rights, remedies, or sanctions available to the United States by reason of DMG’s
failure to comply with any requirement of this Consent Decree or applicable law, except that for
any violation of the Act for which this Consent Decree provides for payment of a stipulated
penalty, DMG shall be allowed a credit for stipulated penalties paid against any statutory

penalties also imposed for such violation.
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XV. FORCE MAJEURE

137.  For purposes of this Consent Decree, a “Force Majeure Event” shall mean an
event that has been or will be caused by circumstances beyond the control of DMG, its
contractors, or any entity controlled by DMG that delays compliance with any provision of this
Consent Decree or otherwise causes a violation of any provision of this Consent Decree despite
DMG’s best efforts to fulfill the obligation. “Best efforts to fulfill the obligation” include using
best efforts to anticipate any potential Force Majeure Event and to address the effects of any
such event (a) as it is occurring and (b) after it has occurred, such that the delay or violation is

minimized to the greatest extent possible.

138.  Notice of Force Majeure Events. If any event occurs or has occurred that may
delay compliance with or otherwise cause a violation of any obligation under this Consent
Decree, as to which DMG intends to assert a claim of Force Majeure, DMG shall notify the
Plaintiffs in writing as soon as practicable, but in no event later than fourteen (14) business days
following the date DMG first knew, or by the exercise of due diligence should have known, that
the event caused or may cause such delay or violation. In this notice, DMG shall reference this
»Paragraph of this Consent Decree and describe the anticipated length of time that the delay or
violation may persist, the cause or causes of the delay or violation, all measures taken or to be
taken by DMG to prevent or minimize the delay or violation, the schedule by which DMG
proposes to implement those measures, and DMG’s rationale for attributing a delay or violation
to a Force Majeure Event. DMG shall adopt all reasonable measures to avoid or minimize such
delays or violations. DMG shall be deemed to know of any circumstance which DMG, its

contractors, or any entity controlled by DMG knew or should have known.
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139. Failure to Give Notice. If DMG fails to comply with the notice requirements of
this Section, EPA (after consultation with the State of Illinois and the Citizen Plaintiffs) may
void DMG’s claim for Force Majeure as to the specific event for which DMG has failed to
comply with such notice requirement.

140. Plaintiffs’ Response. EPA shall notify DMG in writing regarding DMG’s claim

of Force Majeure within twenty (20) business days of receipt of the notice provided under
Paragraph 138. If EPA (after consultation with the State of Illinois and the Citizen Plaintiffs)

~agrees that a delay in performance has been or will be caused by a Force Majeure Event, EPA
and DMG shall stipulate to an extension of deadline(s) for performance of the affected
compliance requirement(s) by a period equal to the delay actually caused by the event. In such
circumstances, an appropriate modification shall be made pursuant to Section XXIII
(Modification) of this Consent Decree.

141. Disagreement. If EPA (after consultation with the State of Illinois and the Citizen
Plaintiffs) does not accept DMG’s claim of Force Majeure, or if EPA and DMG cannot agree on
the length of the delay actually caused by the Force Majeure Event, the matter shall be resolved
in accordance with Section XVI (Dispute Resolution) of this Consent Decree.

142. Burden of Proof. In any dispute regarding Force Majeure, DMG shall bear the

burden of proving that any delay in performance or any other violation of any requirement of this
Consent Decree was caused by or will be caused by a Force Majeure Event. DMG shall also
bear the burden of proving that DMG gave the notice required by this Section and the burden of

proving the anticipated duration and extent of any delay(s) attributable to a Force Majeure Event.
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An extension of one compliance date based on a particular event may, but will not necessarily,
result in an extension of a subsequent compliance date.

143.  Events Excluded. Unanticipated or increased costs or expenses associated with

the performance of DMG's obligations under this Consent Decree shall not constitute a Force

Majeure Event.

144. Potential Force Majeure Events. The Parties agree that, depending upon the
circumstances related to an event and DMG’s response to such circumstances, the kinds of
events listed below are among those that could qualify as Force Majeure Events within the
meaning of this Section: construction, labor, or equipment delays; Malfunction of a Unit or
emission control device; acts of God; acts of war or terrorism; and orders by a government
official, government agency, other regulatory authority, or a regional transmission organization,
acting under and authorized by ‘applicable law, that directs DMG to supply electricity in response
to a system-wide (state-wide or regional) emergency. Depending upon the circumstances and
DMG’s response to such circumstances, failure of a permitting authority to issue a necessary
permit in a timely fashion may constitute a Force Majeure Event where the failure of the
permitting authority to act is beyond the control of DMG and DMG has taken all steps available
to it to obtain fhe necessary permit, including, but not limited to: submitting a complete permit
application; responding to requests for additional information by the permitting authority in a
timely fashion; and accepting lawful permit terms and conditions after expeditiously exhausting
any legal rights to appeal terms and conditions imposed by the permitting authority.

145.  As part of the resolution of any matter submitted to this Court under Section XVI

(Dispute Resolution) of fhis Consent Decree regarding a claim of Force Majeure, the Plaintiffs
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and DMG by agreement, or this Court by order, may in appropriate circumstances extend or
modify the schedule for completion of work under this Consent Decree to account for the delay
in the work that occurred as a result of any delay agreed to by the United States and the States or
approved by the Court. DMG shall be liable for stipulated penalties for its failure thereafter to
complete the work in accordance with the extended or modified schedule (provided that DMG
shall not be precluded from making a further claim of Force Majeure with regard to meeting any

such extended or modified schedule).

XVI. DISPUTE RESOLUTION

146.  The dispute resolution proéedure provided by this Section shall be available to
resolve all disputes arising under this Consent Decree, provided that the Party invoking such
procedure has first made a good faith attempt to resolve the matter with the other Party.

147.  The dispute resolution procedure required herein shall be invoked by one Party
giving written notice to the other Party advising of a dispute pursuant to this Section. The notice
shall describe the nature of the dispute and shall state the noticing Party’s position with regard to
such dispute. The Party receiving such a notice shall acknowledge receipt of the notice, and the
Parties in dispute shall expeditiously schedule a meeting to discuss the dispute informally not
later than fourteen (14) days following receipt of such notice.

148.  Disputes submitted to dispute resolution under this Section shall, in the first
instance, be the subject of informal negotiations among the disputing Parties. Such period of
informal negotiations shall not extend beyond thirty (30) calendaf days from the date of the first
meeting among the disputing Parties’ representatives unless they agree in writing to shorten or

extend this period. During the informal negotiations period, the disputing Parties may also
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submit their dispute to a mutually agreed upon alternative dispute resolution (ADR) forum if the
Parties agree that the ADR activities can be completed within the 30-day informal negotiations
period (or such longer period as the Parties may agree to in writing).

149.  If the disputing Parties are unable to reach agreement during the informal
negotiation period, the Plaintiffs shall provide DMG with a written summary of their position
regarding the dispute. The written position provided by Plaintiffs shall be considered binding
unless, within forty-five (45) calendar days thereafter, DMG seeks judicial resolution of the
dispute by filing a petition with this Court. The Plaintiffs may respond to the petition within
forty-five (45) calendar days of filing. In their initial filings with the Court under this Paragraph,
the disputing Parties shall state their respective positions as to the applicable standard of law for
resolving the particular dispute.

150. The time periods set out in this Section may be shortened or lengthened upon
motion to the Court of one of the Parties to the dispute, explaining the party’s basis for seeking
such a scheduling modification.

151.  This Court shall not draw any inferences nor establish any presumptions adverse
to any disputing Party as a result of invocation of this Section or the disputing Parties’ inability
to reach agreement.

152.  As part of the resolution of any dispute under this Section, in appropriate
circumstances the disputing Parties may agree, or this Court may order, an extension or
modification of the schedule for the completion of the activities required under this Consent
Decree to account for the delay that occurred as a result of dispute resolution. DMG shall be

liable for stipulated penalties for its failure thereafter to complete the work in accordance with

57




the extended or modified schedule, provided that DMG shall not be precluded from asserting
that a Force Majeure Event has caused or may cause a delay in complying with the extended or
modified schedule.

153.  The Court shall decide all disputes pursuant to applicable principles of law for
resolving such disputes. In their initial filings with the Court under Paragraph 149, the disputing
Parties shall state their respective positions as to the applicable standard of law for resolving the
particular dispute.

XVIL PERMITS

154.  Unless expressly stated otherwise in this Consent Decree, in any instance where
otherwise applicable law or this Consent Decree requires DMG to secure a permit to authorize
construction or operation of any device contemplated herein, including all preconstruction,
construction, and operating permits required under state law, DMG shall make such application
in a timely manner. EPA and the State of Illinois shall usé their best efforts to review
expeditiously all permit applications submitted by DMG to meet the requirements of this
Consent Decree.

155. Notwithstanding the previous Paragraph, nothing in this Consent Decree shall be
construed to require DMG to apply for or obtain a PSD or Nonattainment NSR permit for
physical changes in, or changes in the method of operation of, any DMG System Unit that would
give rise to claims fesolved by Section XI. A. (Resolution of Plaintiffs’ Civil Claims) of this
Consent Decree.

156. 'When permits are required as described in Paragraph 154, DMG shall complete

and submit applications for such permits to the appropriate authorities to allow time for all
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legally required processing and review of the permit request, including requests for additional
information by the permitting authorities. Any failure by DMG to submit a timely permit

application for any Unit in the DMG System shall bar any use by DMG of Section XV (Force
Majeure) of this Consent Decree, where a Force Majeure claim is based on permitting delays.

157. Notwithstanding the reference to Title V permits in this Consent Decree, the
enforcement of such permits shall be in accordance with their own terms and the Act. The Title
V permits shall not be enforceable under this Consent Decree, although any term or limit
established by or under this Consent Decree shall be enforceable under this Consent Decree
regardless of whether such term has or will become part of a Title V permit, subject to the terms
of Section XXVII (Conditional Termination of Enforcement Under Decree) of this Consent
Decree.

158.  Within one hundred eighty (180) days after entry of this Consent Decree, DMG
shall amend any applicable Title V permit application, or apply for amendments of its Title V
permits, to include a schedule for all Unit-specific performance, operational, maintenance, and
control technology requirements established by this Consent Decree including, but not limited to,
required emission rates and the requirement in Paragraph 75 pertaining to the surrender of SO,
Allowances.

159.  Within one (1) year from the commencement of operation of each pollution
control device to be installed, upgraded, or operated under this Consent Decree, DMG shall
apply to amend its Title V permit for the generating plant where such device is installed to
reflect all new requirements applicable to that plant, including, but not limited to, any applicable

30-Day Rolling Average Emission Rate.
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160. Prior to January 1, 2015, DMG shall either: (a) apply to amend the Title V permit
for each plant in the DMG System to include a provision, which shall be identical for each Title
V permit, that contains the allowance surrender requirements and the System-Wide Annual
Tonnage Limitations set forth in this Consent Decree; or (b) apply for amendments to the Illinois
State Implementation Plan to include such requirements and limitations therein.

161. DMG shall provide the Plaintiffs with a copy of each application to amend its
Title V permit for a plant within the DMG System, as well as a copy of any permit proposed as a
result of such application, to allow for timely participation in any public comment opportunity.

162. If DMG selis or transfers to an entity unrelated to DMG (“Third Party
Purchaser”) part or all of its Ownership Interest in a Unit in the DMG System, DMG shall
comply with the requirements of Section XX (Sales or Transfers of Ownership Interests) with
regard to that Unit prior to any such sale or transfer unless, following ansl such sale or transfer,
DMG remains the holder of the Title V permit for such facility.

XVIII. INFORMATION COLLECTION AND RETENTION

163.  Any authorized representative of the United States or the State of Illinois,
including their attorneys, contractors, and consultants, upon presentation of credentials, shall
have a right of entry upon the premises of any facility in the DMG System at any reasonable
time for the purpose of:

a. monitoring the progress of activities required under this Consent Decree;

b. verifying any data or information submitted to the United States in accordance

with the terms of this Consent Decree;
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C. obtaining samples and, upon request, splits of any samples taken by DMG or its

representatives, contractors, or consultants; and

d. assessing DMG’s compliance with this Consent Decree.

164. DMG shall retain, and instruct its contractors and agents to preserve, all non-
identical copies of all records and documents (including records and documents in electronic
form) now in its or its contractors’ or agents’ possession or control, and that directly relate to
DMG@G’s performance of its obligations under this Consent Decree for the following periods: (a)
until December 31, 2020 for records concerning physical or operational changes undertaken in
accordance with Paragraph 114; and (b) until December 31, 2017 for all other records. This
record retention requirement shall apply regardless of any corporate document retention policy to
the contrary. k

165. All information and documents submitted by DMG pursuant to this Consent
Decree shall be subject to any requests under applicable law providing public disclosure of
documents unless (a) the information and documents are subject to legal privileges or protection
or (b) DMG claims and substantiates in accordance with 40 C.F.R. Part 2 that the information
and documents contain confidential business information.

166. Nothing in this Consent Decree shall limit the authority of the EPA or the State of
Illinois to conduct tests and inspections at DMG’s facilities under Section 114 of the Act, 42

U.S.C. § 7414, or any other applicable federal or state laws, regulations or permits.
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- XIX. NOTICES
167.  Unless otherwise provided herein, whenever notifications, submissioﬁs, or
communications are required by this Consent Decree, they shall be made in writing and
addressed as follows:

As to the United States of America:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611, Ben Franklin Station
Washington, D.C. 20044-7611

DJ# 90-5-2-1-06837

and

Director, Air Enforcement Division

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

Atriel Rios Building [2242A]

1200 Pennsylvania Avenue, N.-W,

Washington, DC 20460

and

Regional Administrator
U.S. EPA- Region 5

77 W. Jackson St.
Chicago, IL 60604

and

George Czemiak, Chief, AECAB
U.S. EPA- Region 5

77 W. Jackson St. - AE-17]
Chicago, IL 60604

As to the State of Illinois:

Bureau Chief
Bureau of Air
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Ilinois Environmental Protection Agency
1021 North Grand Avenue East, P.O. Box 19276
Springfield, Illinois 62794-9276

and

Bureau Chief

Environmental Bureau

Illinois Attorney General's Office
500 South Second Street
Springfield, Illinois 62706

As to the Citizen Plaintiffs:

Executive Director

Environmental Law and Policy Center of the Midwest
35 East Wacker Dr. Suite 1300

Chicago, Illinois 60601-2110

As to DMG:

Vice President, Environmental Health & Safety
Dynegy Midwest Generation, Inc.

2828 North Monroe Street

Decatur, Illinois 62526

and

Executive Vice President and General Counsel
Dynegy Inc.

1000 Louisiana Street, Suite 5800

Houston, Texas 77002

As to Illinois Power Company:

Senior Vice President, General Counsel, and Secretary
Illinois Power Company

One Ameren Plaza

1901 Chouteau Avenue

St. Louis, Missouri 63166
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168.  All notifications, communications or submissions made pursuant to this Section
shall be sent either by: (a) overnight mail or overnight delivery service, or (b) certified or
registered mail, return receipt requested. All notifications, communications and transmissions
(a) sent by overnight, certified or registered mail shall be deemed submitted on the date they are
postmarked, or (b) sent by overnight delivery service shall be deemed submitted on the date they
are delivered to the delivery service.

169. Any Party may change either the notice recipient or the add;ess for providing
notice-s to it by serving all other Parties with a notice setting forth such new notice recipient or
address.

XX. SALES OR TRANSFERS OF OWNERSHIP INTERESTS

170. If DMG proposes to sell or transfer an Ownership Interest to an entity unrelated to
DMG (“Third Party Purchaser”), it shall advise the Third Party Purchaser in writing of the
existence of this Consent Decree prior to such sale or transfer, and shall send a copy of such
written notification to the Plaintiffs pursuant to Section XIX (Notices) of this Consent Decree at
least sixty (60) days before such proposed sale or transfer.

171.  No sale or transfer of an Ownership Interest shall take place>before the Third
Party Purchaser and EPA have executed, and the Court has approved, a modification pursuant to

Section XXIII (Modification) of this Consent Decree making the Third Party Purchaser a party

| to this Consent Decree and jointly and severally liable with DMG for all the requirements of this
Decree that may be applicable to the transferred or purchased Ownership Interests. Should
[linois Power (or any successor thereof) become a Third Party Purchaser or an operator (as the

term “operator” is used and interpreted under the Clean Air Act) of any DMG System Unit, then

64



the provisions in Section X of this Consent Decree (Release and Covenant Not to Sue for Illinois
Power Company) that apply to Illinois Power shall no longer apply as to the DMG System
Unit(s) associated with the transfer, and instead, the Resolution of Plaintiffs’ Civil Claims
provisions in Section XI that apply to DMG shall apply to Illinois Power with respect to such
transferred Unit(s), and such changes shall be reflected in the modification to the Decree
reflecting the sale or transfer of an Ownership Interest contemplated by this Paragraph.

172.  This Consent Decree shall not be construed to impede the transfer of any
Ownership Interests between DMG and any Third Party Purchaser so long as the requirements of
this Consent Decree are met. This Consent Decree shall not be construed to prohibit a
contractual allocation — as between DMG and any Third Party Purchaser of Ownership Interests
— of the burdens of compliance with this Decree, provided that both DMG and such Third Party
Purchaser shall remain jointly and severally liable to EPA for the obligations of the Decree
applicable to the transferred or purchased Ownership Interests.

173. If EPA agrees, EPA, DMG, and the Third Party Purchaser that has become a party
to this Consent Decree pursuant to Paragraph 171, may execute a modification that relieves
DMG of its liability under this Consent Decree for, and makes the Third Party Purchaser liable
for, all obligations and liabilities applicable to the purchased or transferred Ownership Interests.
Notwithstanding the foregoing, however, DMG may not assign, and may not be released from,
any obligation under this Consent Decree that is not specific to the purchased or transferred
Ownership Interests, including the obligations set forth in Sections VIII (Environmental
Mitigation Projects) and IX (Civil Penalty). DMG may propose and the EPA may agree to

restrict the scope of the joint and several liability of any purchaser or transferee for any
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obligations of this Consent Decree that are not specific to the transferred or purchased
Ownership Interests, to the extent such obligations may be adequately separated in an
enforceable manner.

174. Paragraphs 170 and 171 of this Consent Decree do not apply if an Ownership
Interest is sold or transferred solely as collateral security in order to consummate a financing
arrangement (not including a sale-leaseback), so long as DMQG: a) remains the operator (as that
term is used and interpreted under the Clean Air Act) of the subject DMG System Unit(s); b)
remains subject to and liable for all obligations and liabilities of this Consent Decree; and c)

supplies Plaintiffs with the following certification within 30 days of the sale or transfer:

“Certification of Change in Ownership Interest Solely for Purpose of Consummating
Financing. We, the Chief Executive Officer and General Counsel of Dynegy Midwest

Generation, hereby jointly certify under Title 18 U.S.C. Section 1001, on our own behalf
and on behalf of Dynegy Midwest Generation (“DMG”), that any change in DMG’s
Ownership Interest in any Unit that is caused by the sale or transfer as collateral security
of such Ownership Interest in such Unit(s) pursuant to the financing agreement
consummated on [insert applicable date] between DMG and [insert applicable entity]: a)
is made solely for the purpose of providing collateral security in order to consummate a
financing arrangement; b) does not impair DMG’s ability, legally or otherwise, to comply
timely with all terms and provisions of the Consent Decree entered in United States of
America, et al. v. Illinois Power Company and Dynegy Midwest Generation, Inc., Civil
Action No. 99-833-MJR; c) does not affect DMG’s operational control of any Unit
covered by that Consent Decree in a manner that is inconsistent with DMG’s
performance of its obligations under the Consent Decree; and d) in no way affects the
status of DMG’s obligations or liabilities under that Consent Decree.”

XXI. EFEECTIVE DATE

175.  The effective date of this Consent Decree shall be the date upon which this

Consent Decree is entered by the Court.
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XXII. RETENTION OF JURISDICTION
176.  The Court shall retain jurisdiction of this case after entry of this Consent Decree
to enforce compliance with the terms and conditions of this Consent Decree and to take any
action necessary or appropriate for its interpretation, construction, execution, modification, or
adjudication of disputes. During the term of this Consent Decree, any Party to this Consent
Decree may apply to the Court for any relief necessary to construe or effectuate this Consent

Decree.

XX11I. MODIFICATION

177.  The terms of this Consent Decree may be modified only by a subsequent written
agreement signed by the Plaintiffs and DMG. Where the modification constitutes a material

change to any term of this Decree, it shall be effective only upon approval by the Court.

XXIV. GENERAL PROVISIONS

178. | This Consent Decree is not a permit. Compliance with the terms of this Consent
Decree does not guarantee compliance with all applicable federal, state, or local laws or
regulations. The emission rates set forth herein do not relieve the Defendants from any
obligation to comply with other state and federal requirements under the Clean Air Act,
including the Defendants’ obligation to satisfy any state modeling requirements set forth in the
Ilinois State Implementation Plan.

179.  This Consent Decree does not apply to any claim(s) of alleged criminal liability.

180. In any subsequent administrative or judicial action initiated by any of the

Plaintiffs for injunctive relief or civil penalties relating to the facilities covered by this Consent
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Decree, the Defendants shall not assert any defense or claim based upon principles of waiver, res
judicata, collateral estoppel, issue preclusion, claim preclusion, or claim splitting, or any other
defense based upon the contention that the claims raised by any of the Plaintiffs in the
subsequent proceeding were bfought, or should have been brought, in the instant case; provided,
however, that nothing in this Paragraph is intended to affect the validity of Sections X (Release
and Covenant Not to Sue for Illinois Power Company) and XI (Resolution of Plaintiffs’ Civil
Claims Against DMG).

181.  Except as specifically provided by this Consent Decree, nothing in this Consent
Decree shall relieve the Defendants of their obligation to comply with all applicable federal,
state, and local laws and regulations. Subject to the provisions in Sections X (Release and
Covenant Not to Sue for lllinois Power Company) and XI (Resolution of Plaintiffs’ Civil Claims
Against DMG), nothing contained in this Consent Decree shall be construed to prevent or limit
the rights of the Plaintiffs to obtain penalties or injunctive relief under the Act or other federal,
state, or local statutes, regulations, or permits.

182.  Every term expressly defined by this Consent Decree shall have the meaning
given to that term by this Consent Decree and, except as otherwise provided in this Decree,
every other term used in this Decrée that is also a term under the Act or the regulations
implementing the Act shall mean in this Decree what such term means under the Act or those
implementing regulations.

183. Nothing in this Consent Decree is intended to, or shall, alter or waive any

applicable law (including but not limited to any defenses, entitlements, challenges, or
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clarifications related to the Credible Evidence Rule, 62 Fed. Reg. 8314 (Feb. 24, 1997))
concerning the use of data for any purpose under the Act.

184.  Each limit and/or other requirement established by or under this Decree is a
separate, independent requirement.

185.  Performance standards, emissions limits, and other quantitative standards set by
or under this Consent Decree must be met to the number of significant digits in which the
standard or limit is expressed. For example, an Emission Rate of 0.100 is not met if the actual
Emission Rate is 0.101. DMG shall round the fourth significant digit to the nearest third
significant digit, or the third significant digit to the nearest second significant digit, depending
upon whether the limit is expressed to three or two significant digits. For example, if an actual
Emission Rate is 0.1004, that shall be reported as 0.100, and shall be in compliance with an
Emission Rate of 0.100, and if an actual Emission Rate is 0.1005, that shall be reported as 0.101,
and shall not be in compliance with an Emission Rate of 0.100. DMG shall report data to the
number of significant digits in which the standard or limit is expressed.

186.  This Consent Decree does not limit, enlarge or affect the rights of any Party to
this Consent Decree as against any third parties.

187.  This Consent Decree constitutes the final, complete and exclusive agreement and
understanding among the Parties with respect to the settlement embodied in this Consent Decree,
and supercedes all prior agreements and understandings among the Parties related to the subject
matter herein. No document, representation, inducement, agreement, understanding, or promise
constitutes any part of this Decree or the settlement it represents, nor shall they be used in

construing the terms of this Consent Decree.
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188.  Each Party to this action shall bear its own costs and attorneys' fees.

XXV. SIGNATORIES AND SERVICE

189. Each undersigned representative of the Parties certifies that he or she is fully
authorized to enter into the terms and conditions of this Consent Decree and to execute and
legally bind to this document the Party he or she represents.

190. This Consent Decree may be signed in counterparts, and such counterpart
signature pages shall be given full force and effect.

191. Each Party hereby agrees to accept service of process by mail with respect to all
matters arising under or relating to this Consent Decree and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable Local
Rules of this Court including, but not limited to, service of a summons.

XXVI. PUBLIC COMMENT

192.  The Parties agree and acknowledge that final approval by the United States and
entry of this Consent Decree is subject to the procedures of 28 C.F.R. § 50.7, which provides for
notice of the lodging of this Consent Decree in the Federal Register, an opportunity for public
comment, a_nd the right of the United States to withdraw or withhold consent if the comments
disclose facts or considerations which indicate that the Consent Decree is inappropriate, -
improper or inadequate. The Defendants shall not oppose entry of this Consent Decree by this
Court or challenge any provision of this Consent Decree unless the United States has notified the

Defendants, in writing, that the United States no longer supports entry of the Consent Decree.
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XXVII. CONDITIONAL TERMINATION OF ENFORCEMENT UNDER DECREE

193. Termination as to Completed Tasks. As soon as DMG completes a construction

project or any other requirement of this Consent Decree that is not ong;)ing or recurring, DMG
may, by motion to this Court, seek termination of the provision or provisions of this Consent
Decree that imposed the requirement.
194.  Conditional Termination of Enforcement Through the Consent Decree. After
DMG:
a. has successfully completed construction, and has maintained operation, of
all pollution controls as required by this Consent Decree;
b. has obtained final Title V permits (i) as required by the terms of this
Consent Decree; (ii) that cover all units in this Consent Decree; and (iii)
that include as enforceable permit terms all of the Unit performance and
other requirements specified in Section XVII (Permits) of this Consent
Decree; and
C. certifies that the date is later than December 31, 2015;
then DMG may so certify these facts to the Plaintiffs and this Court. If the Plaintiffs do
not object in writing with specific reasons within forty-five (45) days of receipt of
DMG@G’s certification, then, for any Consent Decree violations that occur after the filing of
notice, the Plaintiffs shall pursue enforcement of the requirements contained in the Title
V permit through the applicable Title V permit and not through this Consent Decree.
195. Resort to Enforcement under this Consent Decree. Notwithstanding Paragraph

194, if enforcement of a provision in this Decree cannot be pursued by a party under the
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applicable Title V permit, or if a Decree requirement was intended to be part of a Title V Permut
and did not become or remain part of such permit, then such requirement may be enforced under

the terms of this Decree at any time.

XXVIIL FINAL JUDGMENT
196. Upon approval and entry of this Consent Decree by the Court, this Consent

Decree shall constitute a final judgment among the Plaintiffs, DMG, and Illinois Power.

SO ORDERED, THIS DAY OF ,200_.

HONORABLE MICHAEL J. REAGAN
UNITED STATES DISTRICT COURT JUDGE
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United States of America

v

Illinois Power and Dynegy Midwest Generation Inc.

FOR THE UNITED STATES OF AMERICA:

THOMAS L. SANSONETTI

Assistant Attorney General

Environmental and Natural Resources Division
United States Department of Justice

Nicole Veilleux

Trial Attorney

Environmental Enforcement Section
Environmental and Natural Resources Division
United States Department of Justice

William Coonan

Assistant United States Attorney
Southern District of Illinois

United States Department of Justice
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Attorney Advisor
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United States Environmental Protection Agency
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MATTHEW J. DUNN, Chief
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FOR DYNEGY MIDWEST GENERATION:

Alec G. Dreyer
President
Dynegy Midwest Generation, Inc.
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United States of America

V.
lllinois Power Company and Dynegy Midwest Generation Inc.

FOR ILLINOIS POWER COMPANY:

Steven R. Sullivan
Senior Vice President, General Counsel and Secretary
Illinois Power Company
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APPENDIX A - MITIGATION PROJECTS REQUIREMENTS

In compliance with and in addition to the requirements in Section VIII of the Consent Decree,
DMG shall comply with the requirements of this Appendix to ensure that the benefits of the
environmental mitigation projects are achieved.

L Advanced Truck Stop Electrification Project

A. Within one hundred thirty five (135) days after entry of this Consent Decree,
DMG shall submit a plan to the Plaintiffs for review and approval for the completion of
the installation of Advanced Truck Stop Electrification, preferably at State of Illinois
owned rest areas along Illinois interstate highways in the St. Louis Metro East area
(comprised of Madison, St. Clair and Monroe Counties in Illinois) or as nearby as
possible. Long-haul truck drivers typically idle their engines at night at rest areas to
supply heat or cooling in their sleeper cab compartments, and to maintain vehicle battery
charge while electrical appliances such as TVs, computers and microwaves are in use.
Modifications to rest areas to provide parking spaces with electrical power, heat and air
conditioning will allow truck drivers to turn their engines off. Truck driver utilization of
the Advanced Truck Stop Electrification will result in reduced idling time and therefore
reduced fuel usage, reduced emissions of PM, NOx, VOCs and toxics, and reduced noise.
This Project shall include, where necessary, techniques and infrastructure needed to
support such project. DMG shall spend no less than $1.5 million in Project Dollars in
performing this Advanced Truck Stop Electrification Project.

B. The proposed plan shall satisfy the following criteria:

1. Describe how the work or project to be performed is consistent with
requirements of Section I. A., above.
2. Involve rest areas located in areas that are either in the St. Louis Metro

East area (comprised of Madison, St. Clair and Monroe Counties in
Illinois) or as nearby as reasonably possible.

3. Provide for the construction of Advanced Truck Stop Electrification
stations with established technologies and equipment designed to reduce
emissions of particulates and/or ozone precursors.

4, Account for hardware procurement and installation costs at the recipient
truck stops.

5. Include a schedule for completing each portion of the project.

6. Describe generally the expected environmental benefits of the project.

7. DMG shall not profit from this project for the first five years of
implementation.

C. Performance - Upon approval of plan by the Plaintiffs, DMG shall complete the

mitigation project according to the approved plan and schedule, but no later than
December 31, 2007.
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1L Middle Fork/Vermilion Land Donation

A. Within sixty (60) days after entry of the Consent Decree, DMG shall submit a
plan to the Plaintiffs for review and approval for the transfer of ownership to the State of
Illinois Department of Natural Resources (IDNR), of an approximately 1135 acre parcel
of land along the Middle Fork Vermilion River in Vermilion County identified as the
Middle Fork/Vermilion (“Property”). The value of the Property to be donated can be
fairly valued at $2.25 million. Accordingly, DMG's full and final transfer of the Property -
in accordance with the plan shall satisfy its requirement to spend at least $2.25 million
Project Dollars to implement this project.

B. The proposed plan shall satisfy the following criteria:

1. Describe how the work or project to be performed is consistent with
requirements of Section II. A., above.
2. This project entails the donation of the entire parcel of land owned by

DMG (an approximately 1135 acre parcel of land) as of lodging of the
Consent Decree along the East side of the Middle Fork Vermilion River in
Vermilion County. The Property is located between Kickapoo State Park
and the Middle Fork State Fish and Wildlife Area and Kennekuk County
Park on the East side of the Middle Fork of the Vermilion River.
Ownership of the Property and management of the natural resources
thereon shall be transferred to IDNR so as to ensure the continued
preservation and public use of the Property.

3. The plan shall include DMG’s agreement to convey to IDNR, the
Property, the Ancillary Structures and the Personal Property, if any, to the
extent located on the Property, and to the extent owned by DMG. The
plan shall include steps for resolution of all past liens, payment of all
outstanding taxes, title transfer, and other such information as would be
necessary to convey the Property to IDNR. In all other respects, the
Property will be conveyed subject to the easements, rights-of-way and
similar rights of third parties existing as of the date of the conveyance.

4, DMG shall retain its existing right to take and use the water from a
stripmine lake located in the NW Y4 of Section 28, T-20_N, R-12-W,

3 P.M. and in the NE % of Section 29, T-20_N, R-12-W, 3rd P.M. of
Vermillion County, and an easement to access this water and to provide
electrical power to pump the water.

5. DMG agrees to furnish to IDNR a current Alta/ACSM Land Title Survey
of the Property prepared and certified by an Illinois registered land
surveyor.

6. Describe generally the expected environmental benefit for the project.

C. Performance - Upon approval of plan by the Plaintiffs, DMG shall complete the
mitigation project according to the approved plan and schedule, and convey such
Property prior to the date 180 days from entry of this Consent Decree or June 30, 2006,
whichever is earlier.
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11L. Metro East Land Acquisition and Preservation and Illinois River Projects
A. Within sixty (60) days after entry of the Consent Decree, and following

consultation with Plaintiffs, including on behalf of the State of Illinois, the Illinois
Department of Natural Resources, DMG shall submit a plan to the Plaintiffs for review
and approval for the transfer of $2.75 million to the Illinois Conservation Foundation, 20
ILCS 880/15 (2004). The funds transferred by DMG to the Illinois Conservation
Foundation shall be used for the express purpose of acquiring natural lands and habitat in
the St Louis Metro East area, for acquiring and/or restoring endangered habitat along the
[linois River, and for future funding of the Illinois River Sediment Removal and
Beneficial Reuse Initiative, administered by the Waste Management Resource Center of
IDNR. In addition, to the extent possible, the funding shall be utilized to enhance
existing wetlands and create new wetlands restoration projects at sites along the Illinois
River between DMG's Havana Station and the Hennepin Station, and provide for public
use of acquired areas in a manner consistent with the ecology and historic uses of the
area. Further, to the extent possible, the funding shall enable the removal and transport
of high quality soil sediments from the Illinois River bottom to end users, including State
fish and wildlife areas, a local environmental remediation project, and other projects
deemed beneficial by plaintiffs. Any properties acquired through funding of this project
shall be placed in the permanent ownership of the State of Illinois and preserved for

public use by IDNR.
B. The proposed plan shall satisfy the following criteria:
1. Describe how the work or project to be performed is consistent with
requirements of Section III. A., above.
2. Include a schedule for completing the funding of each portion of the
project.
3. Describe generally the expected environmental benefit for the project.

C. Performance - Upon approval of plan by the Plaintiffs, DMG shall complete the
mitigation project according to the approved plan and schedule, but no later than
December 31, 2007.

IV.  Vermilion Power Station Mercury Control Project

A. Within sixty (60) days of entry of the Consent Decree, DMG shall submit a plan
to the Plaintiffs for review and approval for the performance of the Vermilion Power
Station Mercury Control Project. The project will result in the installation of a baghouse,
along with a sorbent injection system, to control mercury emissions from Vermilion
Units 1 and 2, with a goal of achieving 90% mercury reduction. For purposes of the
Consent Decree, of the approximately $26.0 million expected capital cost for
construction and installation of the baghouse with a sorbent injection system, DMG shall
be deemed to have expended $7.5 million Project Dollars upon commencement of
operation of this control technology, provided that DMG continues to operate the control
technology for five (5) years and surrenders any mercury allowances and/or mercury
reduction credits, as applicable, during the five (5) year period. DMG shall complete
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construction and installation of the baghouse with a sorbent injection system, and
commence operation of such control device, no later than June 30, 2007.

B. The proposed plan shall satisfy the following criteria:

1.

2.

7.

Describe how the work or project to be performed is consistent with
requirements of Section IV. A., above.

Include a general schedule and budget for completion of the construction
of the baghouse and sorbent injection system, along with a plan for the
submittal of periodic reports to the Plaintiffs on the progress of the work
through completion of the construction and the commencement of
operation of the baghouse and sorbent injection system.

The sorbent injection system shall be designed to inject sufficient amounts
of sorbent to collect (and remove) mercury emissions from the coal-fired
boilers and to promote the goal of achieving a total mercury reduction of
90%.

DMG shall not be permitted to benefit, under any federal or state mercury
cap and trade program, from the operation of this project before June 30,
2012 (if such a cap and trade system is legally in effect at that time).
Specifically, DMG shall not be permitted to sell, or use within its system,
any mercury allowances and/or mercury reduction credits earned through
resulting mercury reductions under any Mercury MACT rule or other state
or federal mercury credit/allowance trading program, through June 30,
2012.

From July 1, 2007 through June 30, 2012, DMG shall surrender to EPA
any and all mercury credits/allowances obtained through mercury
reductions resulting from this project.

DMG shall provide the Plaintiffs, upon completion of the construction and
continuing for five (5) years thereafter, with semi-annual updates
documenting: a) the mercury reduction achieved, including summaries of
all mercury testing and any available continuous emissions monitoring
data; and b) any mercury allowances and/or mercury reduction credits
earned through resulting mercury reductions under any Mercury MACT
rule or other state or federal mercury credit/allowance trading program,
and surrender thereof. DMG also shall make such semi-annual updates
concerning the performance of the project available to the public. Such
information disclosure shall include, but not be limited to, release of semi-
annual progress reports clearly identifying demonstrated removal
efficiencies of mercury, sorbent injection rates, and cost effectiveness.
Describe generally the expected environmental benefit for the project.

C. Performance - Upon approval of plan by the Plaintiffs, DMG shall complete the
mitigation project according to the approved plan and schedule.
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V. Municipal and Educational Building Energy Conservation & Energy Efficiency
Projects .
A. Within one hundred thirty five (135) days after entry of the Consent Decree,
DMG shall submit a plan to Plaintiffs for review and approval for the completion of the
Municipal and Educational Building Energy Conservation & Energy Efficiency Projects,
as described herein. DMG shall spend no less than $1.0 million Project Dollars for the
purchase and installation of environmentally beneficial energy technologies for
municipal and public educational buildings in the Metro East area or the City of St.
Louis.

B. The proposed plan shall satisfy the following criteria:

1. Describe how the work or project to be performed is consistent with
requirements of Section V. A., above.

2. Include a general schedule and budget (for $1.0 million) for completion of
the projects.

3. Describe generally the expected environmental benefit for the project.

C. Performance - Upon approval of plan by the Plaintiffs, DMG shall complete the
mitigation project according to the approved plan and schedule, but no later than
. December 31, 2007.
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